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PREFACE. 


The following pages comprise tlic Tagore Law Lectures 
delivered in tlie year 1884, at the Calcutta University. The 
sul)jects which they embrace arc among tlic most important 
in Mahommedan Law, tnz.. Gifts, Trusts and Testamentary 
Jlisjiositions ; subjects frequently occupying the attention of 
Courts of Justice in British India, and so interwoven with 
the domestic economy of the Mussulmans all over the 
world, as to necessitate a fuller considt'ration tlian has 
hitherto been bestowed ki any tia^atise in the Enghsh lan- 
guage. I have endeavoured to make my chapters on these 
several subjects as comprehensive as tlie exigencies of tlie 
lecture-room enabled me to do. The limited space at my 
command has presvented my dealing with otlier brandies 
of dispositions, but I hope shortly to supjilemont tins vo- 
lume by a treatise on the law relating to Sale, Mortgage, 
Bailment, etc. 

The favour with which my Treatise on the Personal 
Law of the Mahommedans has been received, even in coun- 
tries outside of Eritisli India, leads me to hope that the 
work which I now place before the public, will supply a 
much-felt demand. In the preface to the Personal Law, 
I have pointed out the value oi' the several works existing 
in the English language on Mahommedan Law, I Avill 
therefore not make any observations on the suliject here. 
In dealing witli the Ilanafi Law in tins volume,- 1 have 
chiefly depended on the Iladd-ul-MuhtAr, the EatA,wa-i- 



'vi 

‘Khzi K'linn, the Fat4wa-i-AlaragM, . and tlio 5ilajma-ul> 
ABllnr, besides other atithiorities noted in the ■vrork. As 
regards the Sliiah Law, I liavo principally dx-awn my 
.information froxii the Jawhliir-uI-Kalam, the .Taina-nsh- 
.Si,i.attft.t, liiC SharAya and the Mafatih. In some cases, 
■VThrTC 1 have quoted from, the Sharuya and Fhe Alam- 
gii'i, I havi' ado]>t.ed, AAdtli slight vaxiations, the phraseology 
of Mr. Ncil Ilaiilie. My chapters dealing with the Shalei 
arc iaken fronx tlxe Mdiiliaj-at-THlibm, fox* a <‘opy of 
I ;ni) in(h.'btcd to the courtesy of II. E. the Go'\'(',rnor- 
(I,enei'al ol Nelti'crliiiids-India. Iii propaxdng xny leetiti’es 
I h.-ivc I'.-id to < iLoo.so from ;,i. ma.ss of inti’icAte ixxinciples 
xyith dm,’, regard to the requiremcj^ts of the stndoxii ax well 
as the, jxractical iaAryer. This fact axxd the cinstnastance 
that Avork lias been carried ^xi'ongh the pres.', in tbo 
xnidti' of I'rofessioxxai nigagenjents, lead me to hoi)e that its 
shortconxings will lax vieAVod with indulgence. 

I desire iix eonchxsion to c-Kpress my ackiidwlcdgments 
to the kilid friends, Av Jio have a.ssis<ed mo by suggxAstions, 
and tbe loan of v.!!!!abl(! works, in tlxe compilation of this 
volume. I am also inddxted to Mr. C. 1). 1‘anioty, BaiTister- 
ixt-Law, fox- Ibc Ixidcx and tlxo list of cases cited. 

*’ JSh ,/i. — A i km is invited to tiie Errata, iu whicli some ol' tlio 
.rixiporUiul uiidfi atA'H in priniing Ini-vo benn pvi^x k)get.hE-r.. Tlio few oa,scH, 

' vil..Me.E.ee- to \vi.)ich was' oni.iltod iu tiio ooui'so o.f the lectures, are giyea 
v. the 

Bae ..Li I. laky, 

CaoLT ov CaA:CUTJA. 

ember, 1885 - 
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P. 376, line 23, for “ Jawaliir-iil-kalAon ” read “ Jawalt jr-ul-kalam.” 
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P. 181, Tioto 2. Aftor “ In ’* insort 1. 

P. 220, noto, last line, after “ appropriator ” insert flgiiro 1. 
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Hep. p. 315. 
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INTRODUCTION 


THE DEVELOPMENT OF THE MAHOMMEDAN 

LAW. 


In spite of many cliano'cs that luxve recently taken 
place in the ideas of people respecting tlie Importance of 
the Muhoiumedan system of jinasprndence, a study of the 
Maliommedan law still (.‘outinues to possess great interest 
for those who are connected either diri;etly or indirectly 
witli the administration of justice among tlie yarioiis 
con 1 m unities inlj a biti j i g Indi a. ‘ 

In India., tlie Legislatnix^ has preserved iiiiact tln^ laws 
of the Mussulmans in all matters relating to inhei'itance 
and to dispositions of property. Excepting tlie special 
statutes which are of general application and which are 

* iOToiTiiin; to tlu> pr)]>ulHp itpiovL iKA' Dll flio su-bjcct ol' 

Law, M. Quon-v, in tlio jnviTua* to his Droit. MnsnlnnuL sVK'iikH tlias ; — 
“ A ]’ cxcoj/tiorL dos |K'rsanrK*s (jn'« sc liv^'ont. ;t I' clnnh; dc'S ];)3);.^ij(‘S nt do 
la civilisati(j!i Miisiilinanos, on ip-noro ^-rnornliMnont tpic' ios Mussnlmn n.s 
posHthlonu dos rociKnls. dos lois trrs-ron’iplois ct trnsoi.<'n<lus, et quo le.s 
tniiins do juriR|)rHd('])(;e curnjxisont mi(’ dos Ijra.nolu'B ios pins importantoB 
do la 1 it is'i’atui'o. On considoro ]<.; plus souva-nt lo Koi an cornmo l(3iir 
nnifino livro dos’ droit, t'l I’ou shToiHio, avoc <(Hol(pio. raison cpu' dos 
sooi' trs iu)nd)roiiscs so soioivt maiiitorun'S ot so niaintif.nivunjt nuoDvo sans 
auiro (M)do (pio i'otionon soni n'laii'o, ditTiis ot .sonvont oontradicioire des 
proscriptions Ictqdos (juo co livro nud'crnto. Lo Koran oont iont, il ost 
vrai, lo. gornio (In droil M iisnlnian, mads lo did'ant do [)7'ta;isi<)n ot I’a.hsonco 
dD tout, dt'vollopemonl on ucudraieut la[)p]it;atioii foj’t ditlicilc*, siiiuu 
i7np<iSKiblo.” 

. 1 
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Lt 2 €tubk I. properly speaJcing municipal laws, there is no lex loci in 
this country. In India, the law is in the main personal. 
Thi^ not only adds to the difficulty of legislation, but con- 
siderably enhances the risk of failure in the administra- 
tion of justice. In the case of the Mahoininedan law 
especially, clotlied as it is for the most part in the garb of 
an unfamiliar language, it is often extremely difficult to 
ascertain and apply its principles. 

It has been occasionally contended at the Bar, and 
sometimes remarked from the Ihmch, though, it must b (3 
admitted, with some degree of hesitation, that the Hindu 
and the Mahommedan laws have been preserved tt) the 
Hindus and Mahoirimedans only in qiu'stions relating to 
succession, marriage ‘and other cognate matters. It has 
been said that the Avords of 21 (leo. Ill, Cli. 70 are ex- 
haustive ; that, Avith tlie exception of the matters men- 
tioned in this Statute, tlio English law should be regarded 
as the territorial law of the country. This position 
seems to me hardly malntainabhL One of tlie objects of 
tlie Act, {is stated in tlie preamble, was that the in- 
hahitauts should lie maintained and protected in the 
enjoyment of all their ancient laws, usages, rights and 
privileges.” Had th(‘ (piestioii hemi re^ iihtccjra, it would 
liave been fairly open to contirution, wliether it Avas ever 
the intention of tlie Legislature to make any eliaiige in 
the personal laws of tlie inliabitaiits of this country, of 
Avhatever race or creed. liegard, iiovvover, being laid to 
the decision in Hie case of Mmleah v. MiiHleah^ and other 
cases, . it would appear that the tendem^y of tlie Courts lias 
bemi to restiict the operation of tlie personal laws, in tlie 
main, to Hindus and Maliommedans. But tlie attempt to 
• restrict them still further by coniiniiig the operative elfcid 
of section 17 to ‘‘^succession and iiilieritaiice,” is opposed 

' Fiilioii's ilop. p. 4^0. 
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as HUTcli to the wording* of the section itself as to the Lkctuke I. 
entire course of decisions and the intention of the Legis- 
lature. The word ‘^‘■ dealing,” in fact, would include dis- 
positions. Besides, the Legislature has dechired in ex- 
press terms, that when there is no special eiiaetmeiit 
governing the question, the Courts of justice sliould he 
guided by the rules of equity and good conscience, and 
two well-known Judges of the High Court of Calcutta 
have held that it is in conforTuity with equity and good 
conseieneo, that, as between Malioinrnedajis, all questions 
relating to disjxasitions ot‘ property should he governed 
by the Mahoniniedaji Law.^ 

And it has heen eTn))liatica11y recognized by tlie Bombay 
High Court that theAraiioninn‘dan Law should bo ap|)lied 
in 11)0 constructio^of deeds dealing with property exe- 
cuted by Mahoi Hindi axis, wliati'ver may l>e the language in 

^ ZnJiornoddeev Sirdar v. Vatharoidhih Sircar, 2()tU April TSC-X, (rn.j). N'iitviIxm* 
of tlio Wrchhj Rejurrier, p. 1S7 ]K' 1 ‘ Stci'r jiiiU lj<U’in« 4 'c, ,1J. 

‘Mt is corilondcd ” ssid llie lo-Mi-iK'd .ludivc'S ‘Miy Uio ])1o;idoi’S for iho 
'pininfdl’, spooird n'spMnd(Mte Mi.'ii; Oie Mnliortirnod.-in is not: 
to a coTitraci of t lu^ om' iiro liofon' ilto Conrl : that nccordinp,* to s<!Ct.iou 15, 
ile^adation IV of 171)3 it is oidy on (jiiosl ions of iidioiltanco, marria^’C^ and 
casto that tlio Court is (’.‘inc'd upon to df'ridc in (‘oiiforuiity t o tho iMiiljorri- 
niodun l^aAV, utkI tiiiil t Ik* lu'osfuit ruall(‘r IxdVu'o I.Ik' C otn’l; not Ix'ino- of- i),o 
njitina^ ji.hovo (\\pr('S.S('({ is to lx? d(HMd<'d hv t he ordinary ndf^s of fipiify 
und o’ood oonscionco, in answ<'r to tliis it may ho roinarkod tliat tlio 
Courts of this country Jiavo invarinhly appliixl in pra.cticia tlio Maboui- 
niodiin l,;:iw to a varioiy of casos othcT tlum tlioso cornijig- timh'r tlio 
dctionduatioii of inljoi itaiioo, niarria^’o, caste, and oven if irrinioniorial and 
rocopaiizcd practice did not- loealize the. action of tlio Courts, it cainiot lie 
f^aid that udnui t his ( ''lui-t .‘el niii listers to Mahonrmoda.ns their own law, 

Cipy do o-tlierwisi' tiurn adiiiiuisi.i'r jiistitx* accoi’diitj^ to equity iiud f^ood 
ooMseiencr*.'’ So(‘ Xoit' I to tlii.s f ntrcxhietion. 

d'lu' same eonti-nlion w as raisixl in the case of Vas/// AU y. (Rdlcctor of 
'rijipura, I. 1(. R, 1) ('ah Scrios, p. Ill, hut t lu' learuod Judges (Cauth, C. J. 
and M ArDoNci.i/, .1.) dt'cided the question hetoro thmii on the basis of tdio 
Mahomnietian liUtA'. Tlie rr'Tnai’ks of Hr. JtJslJee Malinind in the ease of 
Mazliar All V. Uudli Siu.iitj I. L. 7 All. 303 will he studied with interest. 
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Lrcture I. which the disposition is made.^ As the Contract Act (IX 
of 1872) regulates all questions relating to sales, bail- 
ments &c., I slia.ll, in the following pages, confine myself 
exclusivly to gifts, wakfs and wasiuts. 

I have in another work traced the growth and develop- 
ment of the Islamic jurisprudence, and described in some 
detail tlie character of the several schools existing in 
Islam. A few remarks on this subject, however, will not 
be out of place here. It may be said that of all systems 
of law, the Islamic law furnishes, from an historical point 
of view, the most interesting plienomenon of growth. 
The small beginnings from wliicli it grew up, and the 
short space of time witliin which it attained its wonder- 
ful development, mark its position as one of the most 
important juridical systems in the civilized world. 

The grand superstructure of IsJl^nic jurisprudence 
is founded on the Koranic laws and the traditional sayings 
oi:‘ the Prophet, but inucli of the coping-stone was sup- 
plied at Bagdad, in Bokhara,, in Syri}i, in Andalusia and 
Persia. I liave already pointed out that the domestic 
laws of Islam liave a great analogy to the Eabbinnical 
law. Similarly imnpy of tlie conceptions of tlie Saracenic 
jurists, who nourished in the full tide of Moslem glory and 
ascendancy, hear a strong and startliug analogy to the 
rules of the E4>inan Civil Law on cognate subjects. 
Often the analogy is so startling as to make the careful 

and critical student ask himself whether it arises from 

♦ 

mere accidental coincidence or is it the result of mntual 
action arid reaction ? It must, however, be stated that as 
most of the principles are derived from purely Arabian 
sources, tlie Koran and the Ahadis, Byzantine ideas must 

* ^ (rangnhai y. Thavar Mvlla, 1 Bombay High Court Reports, p. 7l per 

Rausse, C. J. See also Fatima Bihea v. The Advocate General, I. L. 6 Bom. 
p. 42 X)er West, J ; and Gosaiii v. Gosain, 0 Moo, 1. A,, p. 81. 
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have exercised little appreciable influence on the legal 
conceptions of the Arabian jurists. 

Tlie unhappy schism, which at this moment divides the 
Islamic world into the two great sects of Shiahs and 
Sunnis, owed its origin to secular causes which led ulti- 
mately to a wide divergence in their juridical conceptions. 
It originated with dynastic questions and grew into a 
separation on doctriiial and legal points. Tlie great 
Sunni vsect is divided in its own bosom into four schools ; 
and the doctrinal and legal differences aniong tliem are as 
great as between the Sliiahs and jiny one of the Sunni 
schools, and yet tliey are not regn,rded by each other with 
the same bitterness as collectively tliey regard the Shiahs. 
The reason is plain, and is to be found in the reception 
wliich the two sects accorded to tlie doctrine of the 
Tm/hnat. 

The question of the Imdniat^ thaf is the spiritual 
lieadship of the Mussulniari (^nnmonweaitl)/’ forms the 
most distinctive feature of difference between tlie Sunnis 
and the Shiahs, and gives a, characteristic complexion to 
the juridical doctihues of tlie two schools. The Shiahs 
repudiate entirely the authority of the JcDudM, (or the 
universality of tlie p(H>ph\) to elect a. spiritual chief who 
should supersede the riglitiul claims of the persons iiuli- 
cafed by the Foiij'vler of the Faith, wliilst the Sunnis re- 
gard the decisions of the assemblies, however obtained, as 
of oeeumeiiical importance. The question came up for 
discussion and settlement immediately on the decease of 
Mohammed when it beeaane necessary to elect a Caliph 
or successor to the Propliet to assume the leadership of 
Islam. The Ilashiniites, the kiusmon of Molia, mined, 
maintained that the office belouged by rigdit to Ali as one 
who had been pointed ont by tlie Prophet as Ids suc- 
cessor. The otlier EoreiKshites, who were traditionaJJf 
hostile to the Bani Hashim, insisted upon jiroceeding by 


Lkcturk 
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Lkcturk I. election. Whilst the Bam H4shiin were engaged in the 
obsequies of Mohiimmed, Abii Bakr was elected to the 
office of CaJiph by the votes of the Koreish. 

Abil Bakr died in the third year of his Caliphate^ and 
was sncceeded by Omar (Jhv^aUKhattdh) . Under this 

Oa]i[)h the conquest of Syria^ Es'jpt Persia was 

achieved by tlie Moslems. Upon his decease the Caliphate 
was offered to Ali on condition tliat he should govern in 
accordance with tlie precedents established by the two 
former Caliphs. Ali declined to accept the oiHce on 
tliose terms, declaring that in ali causes respecting which 
he found no positive la,w or decision of ilie Prophet, ho 
would rely upon his own judgment. This notable decJa- 
ra-tion forms anotlier point of difference between the 
Siiiahs and tlie Sunnis. The Caliphate was tlien offered 
to Osman who consented to tlie terms imposed by tlie 
electoral Ixxly. The legal divergence between the Sunni 
and the Sliiah schools dates virtually from this epoch. 
The willingness of Osman to follow implicitly the prece- 
dmits establishtHl by Abii Bakr aaid Omar without any 
question as to their applicalnlity to tlio ever-varying exi- 
genci(‘S of Jiiniian life, impresvsed a distinctive character 
upon the Sunni doctrines. Both Abii Bakr and Omar 
liad during tlieir Calipliates, deferred to All’s exposition 
of the law ; a.nd judgments were invariably given accord- 
ing to his interpretation of the traxlitions. Osman seems 
to have set a differont example. This well-intentioned 
bnfc weak chief, governed entirely by his secretary a.nd 
kinsman Meiuvan, afterwards a Caliph himself, was killed, 
after a short and troubled reign, by the revolted Egyp- 
tian soldiery led by Mohammed the son of Abu Bakr. 
Upon his death Ali was elected to the Calipliate. His 
acei'ssion was the signal for two fierce revolts on the 
part of tlie opposite faction. Tlie one wliich was hea,<led 
‘ Au?;usfc Cti ( , A. C, 
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by Ayeslia, the dann*hter of Abu Bakr^ was suppressed 
without miicll difficulty ; tlie other was more successful. 
OsBian had, during* his lifetime^ appointed one of his 
kinsmen Miiavviyah, the son of Aim Suhan, to the go- 
vernorship of Syria. This ambitious chief perceived in 
the murder of Osman an opportunity for his own aggran- 
disement ; and the insurrection raised by him provt'd, in- 
directly, the caaise of the many disasters wliich have be- 
fallen Islam. Defeated in several consecutive battles, he 
appealed to arbitration which was agreed to by Ali with 
the object of avoiding further bloodshed. Abu Musa 
al-Ashary was appointed arbitrator on bolialf of the 
House of Mohammed, and Amr-ibn-ul-As on belialf of 
Muawiyah. Amr persuaded Abu Musa that, witli tlie 
view of healing the wounds which the differences between 
Ali and MuAwiyah had inflicted on tlie Moslem world, it 
was necessary to set aside both cliiefs and elect another 
Caliph. Abu Musa agreed to tlie suggestion, and on the 
people assembling to hear the verdict of the arbitrators, 
he pronounced tlie deposition of botli Muawiyali and Ali. 
He was followed by Ainr-ibn-ul As, who di'clarcMl thiit lie 
agreed with Abu Musa in deposing Ali, but that he con- 
firmed Muawiyah in his office. The boldm^ss of the a,rti- 
fice, and the sliamelessness with wliicli it was caia-ied inio 
efftv f), struck Avith dismay all those who had seeu iu the 
arbiti’atioii a itktius for preveutiug furtlua- liloodshcd in 
Islam. Tliis pi*oc(‘ediijg of Amr-ihu-ul-As c‘xas[>ej*a1ed 
tlie Datimides, and both jpurties separated vowing undy- 
ing hatred toAvards each other. Ali Avas shortly after 
assassinated whilst engaged in prayer in a mosque at 
Kufa.^ H is assassiuatio]! eual>led Muawiyah to consolidate 
his poAver botli in Syi'ia and Hija.z. 

^ See Noto II at l oT I his lutroducOon, wliore Mr. .Tusticc Ariinld’H 

rc'inarky on tliu claiJiiH and po^iLiun ol Ali, “ r-lio ransL Iioroic ol‘ lliat; linio 
JiiOdl IruiUiil in heroes'/' arc (jtiolod tii .some leii;^Uh. 


LrcTURiii I. 
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Until the accession of this chief to the office of the 
Caliphate, which the sterit virtues of the early Caliphs 
had sanctified and adorned^ no distinctive appellation was 
assig-ned to or assumed by either party. The partisans 
of Ali were known simply as the Bani-Hashim. Under 
Muawiyah, the followers of the House of Mohammed 
begjin to be called “ Shiahs ” or adherents ’’ whilst 
the faction whieli advocated the principle of election in 
preference to hereditary succession adopted the name of . 
Ahl-i-Siinnat wa Jamad People of the Traditions and 
the Assembly ”). The Fatimides adopted green, the co- 
lour of the Prophet, as the symbf)! of tlieir cause ; the 
Bani Ummiah, on the other hand, assumed white for the!r 
standard. Up to this time the diyergence between the 
two factions was chiefly j)olitical iind dynastic. Their . 
doctrinal and legal ditferenees began now to assume the 
type and proportions they retain at tlie present moment. 
The Shiahs reject not only the decisions of the cecumeni- 
cal Councils, but also all tra<litions not hixnded down by 
Ali or his ijumediate descendants — tliose who had seen 
the Propiiet and held fainiliar intevn^ourse with him. 

The Mahommcahin La w is found ( m 1 essentially on the 
Koran. It contains the fiindainental principles which re- 
gadate ilie various relations of life ; the religious, civil, 
and criminal laws whicli provide for tlie constitution and 
continuance of the body politic ; and even the germs of 
political rules and social economy. * The absence of a 

:T 

systematic arrangannent, wliicli has frequently beem con- 
sidered as its gToatest defect, is ex2)Iainod by the circaim- 
stance tliat the Code was gradually built up during the 
lifetime of the Propiiet. The moral principles and the 
legtil rules, which make up the work, wore eiiuiiciated, 

* ]n tlio JiiiciVi ir-iil- Kahini ^ the term Shiah ’’ is explained as moaning 
“ a propagator of the true doctrine.” 
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not simultaneously as a completed Code of Law, but in L®cmtB 
a,ecordance witb the exigencies of the moment and the 
requirements of each special qase. 

According to the Sliiah doctrine, the oral precepts of 
the Prophet are in their nature supplementary to the 
Koranic ordinances, and their binding efifect depends on 
the degree of harmony existing between them and the 
laws of the Koran. Thus, tliose traditions which seem 
to be in conflict with the positive directions in the text 
are considered to be apocryphal. The process of elimi- 
nation is eonduct.ed upon certain recognised principles 
founded upon logical rules and definite data. Tliese rules 
have acquired a distinctive type among the Miitazalas, 
who have eliminated from the Hadis Kudsi, (the holy 
traditions,) such allegtMl sayings of the Prophet as ap- 
peared incompatible and out of harmony with his deve- 
loped teachings, as explainexl and illustrated by tlie pliilo- 
sopliers and jurists of his race. 

The Sunnis, on t]n> other hand, base their doctrines on 
tlie entirety of tlie traditions. They regard the con- 
cordant de(*isionB of the snccessive Caliphs and of the 
gen oral assem bli es , (I j n raa-i- Ummat,) as supplei nen ting 
tlie Koranic rules and regulations, and as almost equal 
in authority to tliein. 

According to the Sunni doctrines, the sources of the 
Malujinniedan Law are invarialile in their order and 
Tiniiied in theii' number. With reference to these funda- 
menta] bases of jiirisjuaidence, as they are called, there 
is little or no diver<^ence amruig the several branches of 
tlie Sunni scliool, though they differ much in their mode 
of interpretation and exposition of the laws. (1) The 
Koran ; (2) The Hadis or Siimiat, (traditions handed 
down from the Prophet) ; (S) the ljmaa-i~Unimat, (con- 
cordance among the followers) ; and (4) the Kiyas, (private 
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lijncTURE I. judgment,) constitute tlie bases upon wbicli Sunni juris- 
prudence is esscJitiallj founded. Tlie Hadis (pi. Aliadis) 
embraces (a) all tbe words, counsels, and oral laws of tlie 
Prophet (Kawl) ; (6) his actions, liis works, and daily 
practices (Fyl) ; (c) and his silence (Takrir) implying a 
tacit approbation on his part of any individual act com- 
mitted by his disciples. Tlie rules deduced from tliese 
suhsidiary sources vary considerably in respect of the 
degree of authority w)ih*h is attached to tlunn. If the 
rules, or traditional })recepts,. are of public and universal 
notoriety {Ahddw4-mtitwatU^^^^^ tliey are regarded as ab- 
solutely authentic and decisive. If the traditions, though 
known jiubliiily by a great majority of jieojde, do not 
possess the character of universal not-orioty, they are 
designated as AJu(dls-i-'nimhoor(i ; whilst the Alchhdr^ 
i-wdhvij whidi depend for their authenticity upon the 
autliority of isolated individuals, have little or no value 
attached to them. Thus, every tradition purporting to 
be handed down by tbe contemporaries and companions 
of the Prophet, regardless of their actual relationship to 
him, is considered to he authentic niid genuine, provided 
certain arbitrary conditions, fmaned with the view of test- 
ing the value of personal testimony, are complied with. 

(d), Ij'madAMmufiai implies general concordance. Un- 
der this collective name are included all the apostolic 
laws, the explanations, glosses, and decisions of the lead- 
ing disciples of the Propliet, especially of the first four 
Caliphs (the Khulafai PashiJin) on theological, civil and 
cidminal matters. 

(1) . Kiyds^ the exercise of private judgment forms the 
principal point of difference among the four sub-divi- 
sions of the Sunni school of jurisprudence. 

The Shiahs do not admit the genuineness of any 
tradition not received from the Ahl-i-Balt (the people of 
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the House,) consisting of Ali and Fatinia and their chil- Lkcturk I. 
dreii, and repudiate entirely the validity of all decisions 
not passed by tlieir own spiritual leaders find Imfiiiis. In 
the application of private or analytical judgment, and in 
drawing conclusions from the ancient precedents, they 
also differ widely from the Sunnis. 

The persecutions to which the Shiahs have been, from 
time to time, subjected, — have created a. marked impression 
upon tlieir legal conceptions regarding the connection be- 
tween the secular and tlie spiritual power, the (diurch 
and the Stated Partly in consequence of the mysterious 
disappearance of tlieir last Imam, and the existing belief 
that he is still alive and will reappe^ar to overtliT'ow tlie 
enemies of Islam, and partly owing to the freqmmt re- 
pression from whicli tliey have suffered, tl.u‘ Shiahs have 
entirely dissociated tln^ sec-nlar from the S])iritual power. 

In SJiiali countries, th (3 Church a.ud the State are ^aitirely 
distinct from each other. Tliomdi a Sliiali sovcTeign bows 
to the authority of tlie Mujtaliids (expounders of tlie 
law), he submits to them not so much as spi;-iiu;il chiefs, 
but rather as couMsfdlors whose views sliould l>e adopted 
in se(;ular niatters as tlie reflex probably of tlcMipinioiis 
of the Invisible Leader or Linani. Until the Siiffaviaii 
eovereigjis made the 8hiah creed the State religion of 
I^ersia, it was the religinii of a persecuicd ami hated sect. 

The effect of this separation of the spiritmil from tiie 
temporal power is most clear] marked in tlu) doedriue of 
escheats. According t<.> the Shiahs there is no escheat to 
tlie Bait-id-Mdl (tiie puliiic tiirisury). 1'lie idea of a 
Baii-nl~Mdl is alihorrent ” to the Hliia.li creed. All 
escheats, wiiich occur only iii cases wlicre tlio deceased 
leaves no possible heir, go to the spiritual Imam, and in 
his absence ((jhib(d) to his represciitative (the Mujtaliid), 

' l D’OiiHHon, Tableau geiua-ale do 1’ empire Otl.oiuan, ]). 76. 
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Lecture I, wlio ^distributes the proceeds among the poor of the in- 
testate’s native city. 

The Shiahs are divided into several sub-sections. For 
example, the Amd Aslianjas or Imdmim^ (tlie followers of 
the twelve Imams), the Imiailyas, the followers of Ismail, 
one of the sons of Imam Jafar-i-Saxlik (the sixth Imam) 
the Zaidyas^ the Batimjas (the allegorists) &c. They 
differ from each other not so much on the interpretation 
of the la;w as on doctrinal points. The school of the 
Mutazalas regarded by Shahrastani and others as an 
offshoot from the Shiah branch, differs from the parent 
stock in essential particulars. The rise of this independent 
school forms one of the most interesting features in the 
history of Islam. It originated in tlie secession of Wfisil 
ben Ata, a contemporary of Abil Haiiifa from the doc- 
trines taught by Imam Hassan al Basri (of Bussorah). 

Hassaii was educated in tlie school of the early Fati- 
mide philosophers and the liberality of his views con- 
trasted remarkably with those of liis age. Wasil had 
ijiibibed his knowledge at the same source, but be sepir- 
rated from Hassan on tJie cincstion of free-will and pre- 
destination, and fouiided a school of his own. His .dis- 

* Mr, Jusiaco Amonld in hig s])loiulid aiid learned jndp^ment in the 
great Klifvjnli case, the Adrocate General ex relatione Da/ija Mu..hammad 
V, Mohannned Jlnssen Jhtse.in, lias vvit.li siirh roinarkablo t’eliciiy and clear- 
ness traced the rise of the Tsniailya Beet, that ( can do no bettor tlvan 
quote a. passage lierc, leaving tlie more searching student of the histrny 
of M'ahoniniodan sects to read the judgment for liiniself. The leunied 
Judge ansvvoring the question who are t)ie Shiah Imami Isnniilis (the 
name by wiih’h the Ismailis aro known among tliemselves,) says, “ for- 
mally tlu'v are those among tho Shiahs who hold Ismail, the seventh in do- 
BcoTit from AH to have been the last of the revealed Imams, and who 
also liold that, until the tinal manifestation of AH, veho (as an incarnation 
of (iod) is (o 0(07)0 before the end of all things to judge tlie world — tho 
masnnd of tlie Iniamat (or in Latin idi(nn the oilice of SiqiroTne PontilT) 
is rigliifully field by an hereditary succession of unrereafed Imams, tho 
lineal descendants of AH thi'ougH Ismail,” 12 Bombay, 323, 
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ciples have, from tlie fact of liis secession, assumed the Lb cturb L 
designation of MntazaJas or Ahhul Itizdl (Separatists or 
Protestants). WS.sil soon formulated the principles which 
constituted the basis of his difference from the other 
existing schools. His impulsiveness often led him to 
overstep the limits of moderation in his antagonism, to 
intellectual tyranny, yet the general rationalism which 
distinguished his system of philosophy and jurisprudence 
from every other attracted the most advanced and cul- 
tured minds to his side. Imam Zamakhshri (the author of 
the Kaslishaf,) Abu’l Hassan Ali al Massoudi,i “ Imam, 
historian and doctoi*,” Mirkhond and Khondamir, authors 
of tlie E(nmU--us-S(ifa and IlaMh-tis-Siyar Avere all Muta- 
zalas. There can be no doubt, that the jiuxlerate .Muta- 
zalas represented tlie views of of Ali and the most Jibm’al 
and learned of his early descendants, for the doctrines 
of the Fatimicles bear a strong a.ualogy to tliose of tlie 
school founded by Wasil and reformed by Zanuikhshri.'- 
It is a well-known fact that the chief doctors of tlie 
Mutazalas were idtlier Fatimides themselves or were edu- 
cated under the Fatimides. The Mutazalas maiiitaiu that 
justice is the aaiimating principle of human actions, 
justice being the embodiment in action of the dict/a,tes of 
reason. They maintain further that there is no eternal, 
immutable law as regards tlie actions of man, and that 
the divine ordinances wJjicli regulate liis condnet are the 
fruits of individual and colhative di^mlopmen tliat, in 
fact, the commands and the proliibitions, the promises 
and the threats,’' which have been promulgated among, or 

* The .'iiithor of the Mva'awfij-nz-zaluib, the field of gold.” 

^ Tlie great author ol* tlie KuHlishaf, a most irupurtant, learned and well- 
reasoned coinnientary on the Koran “a prodaetion the* like of which,” says 
Ihn-i-Khallican, “ had never before app(ianHl on tlie interpretation of the 
Koran.’* Imam Zamakhshri was born in 1075 A. C. and died in 1144 A. C. 
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Lecture I, held out, to mankind, have invariably been in coneonance 
with the progress of humanity, and that the law has always 
grown with the growth of the human mind. The doctrines 
of the Ald-ul lilzdl were adopted by Abdullah -al-Mamiai. 
He and his two immediate successors strived to introduce 
the Mutazalite philosophy and theology througliout the 
Moslem world. Unfortunately for Islam, patristicism prov- 
ed too powerful even for those sovereign pontilfs, and the 
triumph of a factitious orthodoxy, opposed to all improve- 
ment and progress under the bigot Mutawakkil, led even- 
tually to the downfall of tlie Caliphate. 

The Indian Shiahs are chiefly Amd Ashary as or Imdrnias, 
The Khojalis of Bombay are Israaih/asy bui. tliey may well 
be left out of consideration, as on legal questions tljoy are 
for the most part governed by Hindu customs.^ The Asm 
Asharyas are divided into two sub-sections, the Usidi and 
the AJcJthdri,, namely, (1) tliose who adhere to certain prin- 
ciples of interpretation hiid down by the Mujtahids (the 
jurists of their school), and (2) tliose wlio absolutely deny 
the influence of authority on jriatters of opinion unless 
such authority should be in haiiiHiny with the dictates of 
reason and judgment. The Akhbdris allow the exercise of 
Kiyds (private judgment) on every legal question, and as 
will be seen hereafter coincide in this respect with the 
princijial Sunni school. In their inierjireiiatioii of the law 
and their acceptance of tlie doctrine of evolution they 
closely resemble the Mutazalas. 

In A. H. 905, (A. C. 1499,) Shah Ismail Saffa\d, the great 
founder of the Saffiavian dynasty, adopted the Shiah doc- 
trines as tlie national religion and law of the Persians, 
which have continued so from that period until the present 

^ Shivji'IIasaTi v. Datii Mavji Khoja, 12 Bom. Koports, p. 281 ; see also 
Hiit'ju V. Gorbai, ihid. p. 294. Tlio pioidin^ ](‘i>'islalion will liavo the 
effect of crystallizing those anti-Mahoiuinediui ciistouis. 
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time, notwithstanding the violent efforts of the Afghan i^kctttrk I. 
usurper Ashraf and the cruel Nadir Shah to substitute 
the Sunni creed. Until the return of HuinaYun from 
Persia, in the year 1555, the Shiahs were confined chiefly 
to the kingdoms of Bijapur and Golconda. The Balimani 
ami A/Hlsliahi sovereigns were Shiahs, and with the doc- 
trines of the Pei'sians they had also borrowed Persian 
culture. Wlien Huinayun returned to India after the 
death of Slier Shah Suri, he is alleged to have come back 
pledged to introduce the Shiah doctrines irito India in 
return for tlie Persian support. Whatever trritli there niay 
be in this report, there is no doubt that many learned 
men came to India with llumayun from Persia, and began 
establishing themselves in India. Shiaism began to 
spread among the peoph\, tliough the religion of the State 
continued to be Sunni. Sliali Shujah, Sliah Jehan’s 
second son, was a Shinii. In 1817, King Amjad Ali 
Shah made the Shiah religion the State religion in Oudli. 

There are now many Shiahs in Bejaz, ami in the 
eastern portions of Aral)ia. Historically, the Sliiah. 
school dates fnrtlier bade lliajj that of the Sunnis. 

The four priiidpal schools of law among tlie Sunnis, 
named after tljveir founders, originated witli certain great 
jurists to whom has been assigned the distinguished 
position of M iijlaJiid hudim^ namely, Ex])Ouiiders of 
law. By virtue of thedr learning and tlieir eminence, 
tliey were entitled not to be bound in the interpretation 
of the law by any precedent, but to interpret it ac- 
cording to tlieir own judgment and analogy {hfds). 

Though the doctrines of tliese schools are essoutia.lly tlie 
same as regards fundamental dogmas {uml,) they diifer 
from each other in the respective weight allovred i.o 
and the application of private judgment in the interpre- 
tation and exposition of the law. 
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Lecture I. The founder of the first distinctiye juridical school 
ainorif:^ the Sunnis was Abu Hanifa. He was born in the 
year 80 of the Hijra (He<»’ira),- during the reign of Abdul 
Malik ibn Merwan, was educated in the Shiah scliool of 
law, and received his first instructions in jurisprudence 
from Irnaan Jafar-i-Sadik (the sixth Imam of the House 
of Mohammed) . He received his knowledge of the tra- 
ditions from Abu Abdullah ibn al Mii})ai-ak and Hatned 
ibn Suliman. Tliis great jurist often quotes the Sliiah 
Tmain as liis authority. Otj his return to his nati^a.^ city of 
Ivufa, though lie continued to remain a zealous and eon- 
sistent partisan of the House of Ali, he seceded from the 
Shiah scliool of law, and founded a system of his own 
diverging completely on many important poinis from the 
doctrines of the Shiahs ; and yet so close is tlie resem- 
blance between bis exposition ol* the law and their views, 
that there is no ri^ason for doubt as to tlie source from, 
which he derived his original iiispiriition. The latitude 
which he allows to private judgment in the interpretation 
of the law seems to he unquestionably a reflex of the 
opinions of the Fatimide doctors. Abu Hanifa died in the 
year A. H. 150. The scliool which he founded goes 
by the mum) of Hanali and is in force among the major 
portion of the Indian Mussulmans, among the A.fghans, 
Turkomans, almost all Central Asian Mahommedans, the 
Turks and Egyptians. In fact, his school owns by far 
the largest number of followers. Abu Hanifa’s teachings 
were simplified, illustrated and explained by his two great 
disciples, Abu Yusuf and Mohammed. 

Abu Yusuf, Yakub ibn Ibrahim al Kiifi was bom in 
A. H. 118 (A. C. 781) and died at Baghdad in A. H. 182 
(A. C. 798), He was a pupil of Abu Ilanifah and was. 
first appointed to the oflice of Kazi of Baghdad by the 
Caliph ahH4di ; subsequently he was raised to the dignity 
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of Kazi ul-Kuzza t or Chief Civil Magistrate hj the Caliph 
Ilariin-ar-liaslud, being the first who held that high office. 

Abu Abdullah Mohammed ibn Hussain-ash-Shaibaiii 
was born at Wasit in Mtesopotamia in A. H. 132 (A. 
C. 749) and died at Rai in A. H. 187 (A. C. 802). The 
Imam Mohammed, as he is most generally called, was a 
fellow pupil of Ab^ Yusuf under Abu Hanifah, and on 
the death of the latter pursued his studies under Abu 
Yusuf. He has left a number of works upon which 
commentaries liave been written by some of the foremost 
jurists of the Hanafi scliool. 

The Jdma-al-Kithir^ forming the first of the Zahir-ur- 
Rawayat, contains a body of most im[Kn‘tant questions of 
jurisprudence, and has been commented upon, among 
others, by the celebrated the sun of the learned, Shams- 
ul-Aimmah^ Abu Bakr Mohammed as-Sarakhsi (of Sarakhs,^) 
who died in A. H. 490 (A. C. 1096) and Burhan ud-Din 
Malimud Ben Ahmad, each of whom composed a work 
entitled AI-Muhit {the ocea7i). 

The Jchia-as-Sajjhir the second of the works of the 
Imam Mohammed is perliaps even more celebrated than 
the JSma-al-Kabir. “ In its composition” says Morley, 
he seems to have been chieily indebted to Abii Yusuf.” 
The commentaries on tlie Jama-as-Saghir are very nu- 
merous, the best knoivn is by the Sham.s-td-Aimnuilc, and 
another is of some note b}^ Burhan-ud-Din-Ali, the autlior 
of the Hedayah. 

The Mahsilt is another work of 

great note by Mohammed. 

^ Sjii’akhs which now forms a dxjhafablo ground between Afghan, 
rersiaii and Rtisb, and wiiicli Vamb(*ry describes as utterly ruined, in 
tonner times under the prosperous rale of the Sainanides and their imme- 
diate HuccosBors was the centre of a great civilisation. Compare D’Ohsaon 
Ciroughout *, his chapter on Mahommodan jurisprudence ivS the most 
hnlliant contribution to tl»e history of knowledge. 


Eectorb 
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The Ziyddat [fi-Furu-nl Hanafiyah^) the fourth of ‘‘ the 
Conspicuous Ee 2 )orts’’ (the Zahir-^r-Rawdyat) is said to 
have been composed under the inspection and with the 
apiuobation of Abu Yusuf, It is a work highly esteemed, 
and together with its supplement by the same author has 
been commented upon by a multitude of writers amongst 
whom are as-Sarakhsi and Kazi Khan Hassan ibn Mansur 
al-Uzjandi, who died in A. H. 592 (A. C. 1195). 

The fifth of the Zdhir-ur Bawdy at is called the Siyar^al 
Kahir-wa-as Saghir and is supposed to have been the 
latest work of its author. 

The Nawddir, the sixth and last of the known conij^osi- 
tions of the Imam Mohammed, though not so highly 
esteemed,’’ says Morley, as the others, is still greatly 
resf>ected as an authority.” Particularly and so far as 
secular law is concern ed the two disciples have eclipsed 
the fame of the great Imam, and their authority in 
temporal matters is undisputed. As Sir William Jones 
says, ‘‘ that although A.bii Haiiifa be the acknowledged 
head of the prevailing sect, and has given his name to 
it, yet so great is the veneration paid to Abu Yusuf and 
the lawyer Moliammed that, when they both dissent from 
their master, the Mussulman judge is at liberty to adopt 
either of the two decisions which seem to him the more 
consonant to reason and founded on the better authority.”! 

Whatever may have been the view in former times 
regarding the respective authority of Abfi Hanifa and 
his disciples, there is a general consensus of opinion 
among modern lawyers that his dicta should be followed 
only in religious matters. In the Hamddiah it is stated 
that the Futwils, (law decisions or opinions,) are given 
primarily according to the doctrine of Abu Hanifah, 

‘ Bir William Jouoa’s works, vol. Ill, p. 510 ; 1, Harrington's Analysis, 
p. 22S ; Fat^wa Hamadiab, p, 176. 
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next according to Abu Yusuf, next according to Imam I, 

Mohammed, next according to Ziffer, and then according 
to Hassan ben ZiyS^d, It is said that if Abd Hanifah 
be of one opinion e^nd his two disciples of another, the 
Mufti is at liberty to choose either, but the preceding 
rule must be observed when the Mufti is not a scienti- 
fic jurist (and therefore not competent to judge of the 
02)posite opinions) . This is copied from the Kunya, In 
judicial decrees, however, a preference is given to the doc- 
trine of Abu Yusuf (who was an eminent judge), for Imam 
Sarakhsi has declared it safe to rely upon Abu Yusuf in 
judicial matters, and that the learned have followed him 
in such cases, though if there be a difPerence between the 
two disciples whoever agrees with Abu Hanifah musl^ 
be preferred, Tlie joint opinion of the Disciples may 
also be adopted, though difterent from that of Abh Hani- 
fah, if the difference appear to proceed from a change of 
human affairs, (lit, a change of men and alteration of 
times ;) and modern lawyers are agreed that the doctrine 
of the two disciples may be adopted for adjudication in 
matters of civil justice.^’ 

Dealing with the duties of the Mufti (.Turisconsult 
and Judge), Kazi Khan speaks thus, if it is a ques- 
tion on which our masters are disagreed, then it must 
he seen whether any of the disciples is in agreement 
with Abu Hanifa. In that case, the opinion of Abu 
Hanifa and of that disciple who agrees with him should 
be adopted, because the arguments are strong on their 
side. If both the disciples disagree from Abu Hanifa, 
then it must be considered whether their disagreement 
arises from change in the times, that is, whether the 
decision should be in accord with the requirements of 
the especial circumstances of the time and place and 
people ; when that is so, tlie opinion of the two disciples 
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LicmritE I. should be followed, for there is always a change in the 
conditions of mankind. In matters, however, of cultiva- 
tion, transactions and such like, the views of Abu Yusuf 
should be adopted.” 

In the case of Doe dem Jann Bihee and another v. Ah- 
dullah Barber, on a question relating to the law of Waqfs, 
the Supreme Court (Ryan, C. J., and Grant, J.,) held that 
it clearly a])peared to them, according to the modern doc- 
trine of Mahommedan decisions and lawyers, that Abti 
Yusuf’s opiiuon on the point in question was to be 
considered the better law. 

After Abu Hanifa and his two disciples, the next in 
authority among the Hanafis of India are the Imam Zitfer 
Mm al-Eazil, Chief Judge at Basrah where he died in 
A,. II, 158 (A. C. 774) ; and Hassan Ben Ziyad. These law- 
yers were contemporaries, friends and scholars of Abu 
Hanifah and their works are quoted as authorities for 
that liuam’s doctrines particularly in matters upon which 
the two disciples are silent.^ 

Among the Hanafi jurists of the second and third rank, 
the following are the most noted : — 

Abu Baler Alimad ibn Omar al-Klia,ssfif was the author of 
the most celebrated of several treatises known by the name 
of Addh-ul Kazi (the Duties of the Kazi or Judge) . He died 
in A. H. 261 (A. C. 874). The most esteemed com- 
mentary on Khassaf’s Adab-ul-Kazi is that of Omar Ben 
Abdul Aziz Bon Mazeh commonly called Hussam Shaliid 
who was killed in A. H. 536 (A. C. 1141.) Al-Khassaf 
will be frequently referred to in the following pages. 

Abu Jafar Ahmad Ben Mohammed at-Tahawi is one 
of the numerous commentators on the Jdma-as-Saghir 
of Imam Mohammed. He also compiled a synopsis of the 

* Piilton'fl Rfiports, p. 345. 

* D’OhBfion, I, p. 18. 
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Hanafi doctrines called tlie MiikJdasar-at-TaMtvi. Both i . 

works are quoted as authorities, but they are not easily 
available in India. At-Tahawi died in A. H. 321 (A, 

C. 938). 

A1 Kuduri (Abu Hussain Ahmed Ben Mohammed) 
is another eminent jurist. His MiMdatiar^ is a work 
of great weight and authority in India. “ Indeed it is 
in such general repute that Haji Kluilifah when speaking 
of those several works which are emphatically designated 
by autonomasia, ‘ A1 Kitab ’ or ‘ the Book/^ says that if in 
matters connected with juiasprudence such expression be 
used, it signifies the Midcldamr al Kudnri.^'^ It is a 
general treatise on law and contains upwards of twelve 
thousand cases. It is only naturfil tliat a work of such 
celebrity should have been commented upon by numerous 
writers : several of the commentaries upon it are quoted 
in the Fatawa-al Alamgiri, AI-Kuduri died in A. H. 428 
(A. C. 1036). 

There is a well-known commentary on the Midddamr- 
aUKud'uriy entitled (d-Joidmrat-im-N^^^^ sometimes 

called Ba.rttie says that th i s 

work, though of later date than the Hedayah, is perhaps 
more valuable in some respects. 

Shams-ul-Aimmah Abu Bakr Mohammed as-Sarakhasi, 
mentioned above as the author of commentaries upon the 
J(^ori.a--rri>/va/v7*r and tho of the Imam 

Mohammed and of other Avorks, whilst in prison at Uzjand 
compiled a law-book of great merit entitled the Mabsut» 

He was also the author of the most generally quoted of 
tlie many works entitled al--Muhity from the Mahsut, the 
Ziyddat and the Na/wddir of the Imam Moliammed. 

Burhan-ud-Din Mohammed ibn Ahmed already men- 

* Frequently referr(3cl to in tlie Alamf^nri. 

" Morloy’s Digest, i, Introd. p. cclxv. 



LEDTunu I, tioned, also wrote a MnMt which though known in India 
is not so highly esteemed as the MuMt-as-SamIchsi. The 
work of Burhan ud-Din Mohammed is commonly known 
as the MuhU-fJi^l-Bwrhcmi and is taken principally from the 
Mabmt, the Jamas, the Siyar and the Ziyadat of the 
Imam Mohammed. The author also utilized the Nawddir 
of the same doctor in composing his work. 

The Shaikh. Ala-iid-Din Mohammed as-Samarkandi 
composed a compendium of A1 Kuduri’s Mulchtasar which 
he entitled the Tahjut ul Fuhilm. The work of Ala-ud 
Din was commented upon by his pupil Abu Bakr ibn 
Masaud-al-Kashani who died in A. H. 587 (A. D. 1191). 
This comment is entitled liaddia-asSandia. Both the 
text and its comment are frequently referred to as 
autliorities. 

The Hedayah is one of the most celebrated treatises 
on Hanati law. It is a commentary on the Badaia-al- 
MuUada ; arid both tlie text and comment are from the 
pen of Burhan-ud-Din Ali ibn Abu Bakr al-Marghinani, 
(of Marghinan, in Ferghana), who is said to have spent 
thirteen years in compiling the Hedayah. He died in 
A. H. 593 (A. C. 1196). 

The Hedayah has been illustrated by a large number of 
commentaries, the first of Avhich was written by Hamid- 
ud Din Ali al-Bukhari, who died in A. H. 667 (A. D. 1268) 
and is a sliort tract entitled the Fa-wdid, The glosses of 
the Hedayah which are most reputed in India are the 
NihdyaJi, the hidyah, the Kifdyah and the Faih-al-Kadir. 

The first of these composed was the NihdyaJi of Hisam- 
ud-Din-Husain ibn Ali, who is said to have been a pupil 
of Burhan-ad-Din Ali, and it is important as supplying 
the omission of the Law of Inheritance in the Hedayah, 
although the chapter on this subject is supposed not to 
be equal in authority to the Fardiz us Sirajiyah. 
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There are two commentaries on the Hedayah entitled 
the Indyah^ but the one more commonly known by that 
name was written by the Shaikh Akmal-ud-Din Moham- 
med ibn Mahmud who died in A. H. 786 (A, C. 1384). 
The Indyah and Kifdyah are both much esteemed for 
their studious analysis and interpretation of the text. 
The Hedayah was translated into Persian and subse- 
quently into English by Mr. Hamilton under the auspices 
of Warren Hastings. 

The most celebrated of the law works published in 
Turkey is the by the Shaikh Ibrahim 

ibn Mohamined-[il Halabi^ (of Alepi) 0 ,) wlio flourished 
under Solyman The Magnificent, and died in A. H. 956 (A. 
C. 1549). This work, which is an universal code of 
the Hanafi, contains the opinions of the four chief 
Mujtahid Imams and illustrates them by those of the 
principal jurisconsults of that school. Throughout Turkey, 
it is more frequently referred to as an authority than any 
other treatise on jurisprudence. 

The M'ldtahi-'id-Abhar was published in the original 
Arabic at Constantinople in A. H. 1251 (A. C. 1835), and 
a commentary on it entitled the Majmii-al Ankar by Abd- 
iir-Eahman ibn Shaikh Mohammed, commonly known by 
the name of Sliaikh Zada, was published at the same 
metropolis in A. H. 1240 (A. C. 1824). 

Mulla Khusru,^ who is one of the most renowned of the 
Tui'kisli jurisconsults completed his great work called the 
iJurrur-ul-Alchdni in A. 11. 883 (A. C. 1478). As an a.utho- 
rity it is second only to the M'tdla]ca-(d-Ahhar and is fre- 
quently referred to in the later ’works. 

By far, howxwer, the most practical and well-reasoned 

' D’OhHBon coiivpiled hi.s magnificcni Digest from this work, 

* And in A. H. 885 (A. 0. 1480.) 
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Lecture I. treatise on the Haiiali doctrines is the 

a commentary on the Durr-xd-Midcktarj (itself a work of 
^reat merit), by Mohammed Amin (the Syrian) who 
flourished under Ainuraih IV. 

The founder of tlie second school of law among the 
Sunnis was (Abu Abdullah) Malik ben Ans, whose tenets 
are in force in Northern Africa especially in Morocco and 
Algeria-. He died in the year A. H. 179 during the reign 
of Harun-ar^Easliid. The best known writer on the 
tenets of this school was Sidi Khalil, whose encyclopuidic 
Avork has been translated into Frencli under the patro- 
nage of the French Government by M. Perron. 

Shafei Avas the founder of the third school. Ho was 
l)()rn at Gliizah in Syria in the same year in which Abd 
Hanifa died. He died in Egypt in the year A. H. 204 
(A. C. 819) during the Calipliate of AhMamun. He 
was a contemporary of the Shiali Imam Ali Musa ar- 
lieza. Sliafei’s doctrines arc' generally followed in Northern 
Africa, partially in Egypt, in Southern Arabia, in Java 
eiud the MaJayan peninsula generally aaid among the 
Mussidmaiis of Ceyhm. His followcors are also to be found 
among the Borahs of the Bombay Presidency. Among 
the Sliafei Avorks of repute, are the folloAving : — 

(1) TJie Midditamr of Abu Khoja: 

(2.) The Tiujrib of Sliains^uddin Abu Abdullali ibn 
Kasim al Ghazzi. 

(d.) The Jia/mmir of Abud Kasim Abd-ul-Karim ibn 
Mohamuied ar-Eafi ; and 

(4.) The MinMj-ul-TidMn of Mohi-ud-din Abu Zakaria 
Yehya ibn Sliaraf an-NaAvaAvi (who died in A. II. 676), 
This Avork has been recently published with a learned 

' CalUnl iunoTig tlio Indlau l\lalioiiimedan.s, tlio Shilmi or Syrian on ac- 
count of tbc author being a native of DainaKcuy. 
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traiislatioii into French by M. Van Den Berg, under the i. 

authority of the Dutch Government. 

The fourth scbool was originated by Ibn-i-Hanbal. 

It flourislied during tlie reigns of A1 Maniiin and his 
successor Mutassim Billah. These two Caliphs were Mu- 
tazalas. Ibri llanbal’s extreme faimticism, and the persivS- 
tericy with wliicli he tried to inllame the big-otry of the 
masses .against the so\’er(agns brought him into trouble 
with the rulers. He died in tlie odour of great sanctity 
in the year A. IL 241. Ibn Ilanbal and his pafristicism 
arc^ responsible for the ill-success of Manmn in introdu- 
cing the Mutazahi docti-ines tliroughout th(‘ empire ; a..nd 
for tlie frequent outlmi’sts of p('rsecutio.u wliicli delugeul 
the Malioinmedaii world witli the lilood of Moslems. 

Abu Haiiifa., Malik, Shafei and Ibn llanhal .are the 
founders of the four orthodox scliools among the »SunniH 
(Uw ifv/^vi/oV^-oar/ia Their doctrines are essentially 
tlio^ same as regards the fundamenla.l dogmas (uml,) 
though they dilfer f]’om each otlim* in tlie application of 
private judg;ment and in the ii iter pn'tati on and exposi- 
tion of the Koran. 

Shafej, Malik and Ibn Hanlial almost entirely ex(‘lude 
tli(‘ exercise of private judgment in the exposition of legal 
princi])les. They are wholly governed by the force of 
precedents ; they do not axlmit tln^ validily of a recourse to 
analogical deductions, or of such an inl.erpj'etatioii of the 
law Avhereby its spirit is adapted to tin* speevial circum- 
siances of any particular (aise. Tlnar i’ollovvcu’s aa'e ac- 
cordingly designafed d/d-aCZ/ad/.s* (tra<litionists par ex- 
cellence).^ 

The exercise of private judgment, eonsem-afed by tlie 
Propliet and a,dln?red to strictly by his immediate de- 
scendants, had induced the devadopment of a. liberal spirit 

' d’ibu Khuhiiiii. 
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Lecture 1. among the Patimides and this had its legitimate influ- 
ence on the mind of Abu Hanifa. The value which he 
and his disciples attach to the exercise of Kiyds is proved 
by a series of passages given in the Pattiwa-i-Ahimgiri. 
The followers of Abil Hanifa are styled Ahl-ur-Rai wal 
Kiyds (people of judgment and reason). 

Ibn Khaldun, one of tlie greatest critical scholars 
and jurists among the Mussulmans, speaks thus of 
the latitude given to reason or analytical judgment by 
the followers of the several Sunni schools. The science 
of jurisprudence forms two systems, that of the follow- 
ers of private judgment and analogy {Ahl-arAlal- 
wa-al Kiyds^ who wou^e natives of Irak and that of 
the followers of tradition, who were natives of Hija^z, 
As the people of Irak possessed but few traditions tliey 
had recourse to analogical deductions and attained great 
proficiency therein, for which reason they were called 
the followers of private judgment ; the Imam Abu Hanifah 
who was their cliief, had acquired a perfect knowledge 
of this system and taught it to his disciples. The people 
of Hijaz had for Iimiin, Mnlik ibn Ans and then Ash- 
Shafei. Some time after, a portion of learned men disap- 
proved of analogical deductions, and rejected tliat mode of 
proceeding, these were tlie Zaliiris (followers of Abu Dawiid 
Sulaiman), and they laid it down as a principle that aU 
points of law should be taken from the Nusiis (text of the 
Koran and traditions) and the Ijmaa (universal concor- 
dance of the ancient Inuims),’’ 

The early Hanafi jurists declared in explicit terms the 
necessity for the exercise of private judgment in the 
exposition of the law and the administration of justice. 
And in this tl.ey approached closely the doctrines of the 
Akhbriri Shiahs. 

EiSzi-ud-Din Nishapuri has declared in his Muhif ^ If 
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tlie concurrent opinion of the Companions be not found in 
any case, which their contemporaries may have agreed 
upon, the Kazi must be guided by the latter. Should 
there be a difference of opinion betwen the contempora- 
ries, let the Kazi compare their arguments and adopt the 
judgment he deems preferable. If, however, none of the 
authorities referred to be forthcoming and the Kazi be 
a person capable of analogical deduction {Ijtihdd)^ he may 
consider in his own mind what is consonant to the prin- 
ciples of right and justice, and applying the result with a 
pure intention to the facts and circumstances of the 
case, let him pass judgment accordingly.” Abu Bakr ibh 
Masaiid al Kasliaui has stated in the Baddia, Wliere 
tliere is neither written law nor concurrence of opinions 
for the guidance of the Kazi, if he be capable of legal dis- 
quisition and have formed a decisive judgment in the 
case, he should carry such judgment into effect by his 
sentence altliough other scientific lawyers may differ in 
opinion from him, for that which, upon deliberate inves- 
tigation appears to be right and just is accepted as such 
in the sight of God.” And again, a third piissage ma.y be 
quoted to tlie same effect from the last mejitioned work ; 

If in any case the Kazi be perplexed by opposite proofs, 
let him reflect upon the ca.se a.nd determine as he shall 
judge right, or for greater certainty let him consult other 
able lawyers, and if they differ after weighing the argu- 
ments let him decide as a-ppears just.”^ These dicta 
furnish the amplest reply to tlie absurd attacks which 
have lately been levelled against Mahominedanisiii in ge- 
neral, that it does not contain within it ujiy elasticity or 
tlie germs of development, for its laws arc stereotyped and 
cramped. 

Unfortunately, the conception which has obtained a 

* Fatawa-i'Alamgiri, ITT, p. 883. 


Lrcrrmii: 1. 
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Lectuee I. }|q|,| qij Suimi world, that IjtiluUl^ or autliorit'-itive 
exposition of law by nnalo^acal dednetioiis or tlie exer- 
(dseof jiid^^ment, ceased in tlie third century of the Hejira, 
lias exercised a most pernicious effect on the promotion 
and advancement of the Mahommedan communities go- 
vanned by tlie Sunni doctrine>s. Among the Sunnis tliere 
are tliree degrees of Ijlihdd,'^ Tlie jurists of the first 
order possessed a total indep(mdence in the exposition of 
law. They constituted, as it were, a. c()nnectiiig lirilv be- 
tween the law and tlieir own disiaples, who had no right 
to question their exposition of the Koran, the Siinnat and 
the Ijmaa, even when app:irently at variance with tliose 
elements or sources of jurisprudence. The MnjlaJiids 
of this first class were very frocpient in the tliree lirst 
(‘enturies of tlie Hejira, but in later times the doedrines 
of the law becoming more fixiHl, the exei’ciso of private 
judgnieni. to an uiilimiied extmt soon ceased to lie recog- 
n izciL’’ Some la ter doctors, A z-Zaliiri an d As-S u y n ti 
for instance, claimed the right, but it was refused to tluvni 
puhlic opinion. The of tlie first class, who 

lived in the lirst century of theH(‘jir:i, are esteemed as of 
higlKU* authority than those who flourished in the second 
and third. 

Those wlio liad arrived at th(‘ second degree 

of Ijl ill (hi., jiossessed the anthorlty of resolving questions 
not provided for. hy the authors of the chief sects, and 
were the immediate disciples of the aclvuowledged ili/q- 
iahuh of the first class, who, in some instances, allowed 
their pupils to follow and teach opinions eoiitrary to their 

' T1m‘ word I jrilijid sic:niries, in its moRi. (•oiMinon ncco]>f;ati()n, tlu? wlriv- 
iiig to a Ihiiijj;-, the inakinji;- a. gaavU: t'iTort ; bul in sjxsakiiij^- of a, 

l:nv doctor, it, douotoK tiic into (►peration tin- wtiolc capacity of 

loianiii^- a, jjjava.tc jud^’incui rclMtivc to a lop;al proposition. 

*■ See Not(‘ 11 at tlic end of tlio TntrodLictioii. 

^ D'Olussou, 1, p. 7. 
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own doctrines and occasionally even adopted tlieir 
views. 

TliOfeG who laid attained the third depfree of TjtUtdd 
were empowered to jironoiince sentence of tlieir own pro- 
per anttiority in all cases not provided for by the founders 
of the sects or tlieir disciples. Tlieir sentences were, 
liowever, to be derived from a coniparison of the Koran, 
the Sunnah and tlie Tjiiiaa takmi conjointly with tlie 
opinions of the MnjtaJdds of the first and second 
classes, and they were not authorised to controvert 
tlieir published doctrines either respectino- the elements 
of the law or tlie princijiles derived therefrom. Tlie Muj- 
tahids of the tliird class were required to possess a 
perfect knoAvledg'e oF all tlie branclnss of jurisprudence 
according to the doctrines of all the schools, and the class 
comprises a large number of doctors of greater or less 
celebrity, some of wliom were raised to tlie rank during 
their lifetime, but the gre;iter portion after tln^ir diH’oase.* 

As a title the term M.Hjtahid has long since fallen into 
disuse amongst the Sunnis. 

The present stationary condition of tlie Mahommedan 
nations, as compared with their rapid ]:)i‘ogress in the 
early centuries of Islam, is due princi})ally to tliis con- 
ception regarding Ij/ihdd, and the gcuioral view that no 
jierson who has not attaiiKMl to that factitious eminence 
or empirical stage of juridical knowledge possessed by 
the 31njtah/id^ of the first tliree centuries can aspire 
to freedom of legislation or liberty of judgment. 

Among the Shiah communities also the same blight 
has fallen over the ideas of men by the general ado{)tion 
of llmliy in preference to, or supm*session of, the Akhbari 
doctrines. The freedom of judgment allowed by tlie 
latter school gave ample scope to sociiil progress aaid 
moral development. 


Lectukb I. 


Fatiiwa-i-Kazi Khau, 1, p. I . 
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Lkcturk I. The Usuli yubmitB liiiiiself implicitly to tlie law as 
eniiHciated by its constituted expounder called in Shiah 
countries the Mvjtahidj and rejects all liberty of thought 
or reason. 

This suppression of the human mind has naturally 
given birth to that movement in Islam, symptoms of 
which are perceptible on all sides and which are so full 
of the most hopeful auguries for the future of the Mos- 
lem world. Shafeism seems to have shaken off its an- 
cient fetters, and now stands forth in the presence of 
ihe Sunnis as tlie embodiment of those aspirations for 
moral regeneration and legal reform which are agitating 
so many minds in Islam. In India, under the name of 
Rafa-eddainism, it is measiunng strength with Hanafiism 
in its very strongholds. Whilst Mutazalaism is spreading 
rapidly amongst the younger minds. 

With reference to the Shiah works on law, M. Qnerry 
spealvs as follows : 

The rixpid extension of Islam in countries peopled by 
men of divers races and caistoins, soon necessitated an 
embodimeiit of the traditions, and the publication of 
uniform codes, applicable to every country where the 
“■ new religion reigned. The list of jurists who worked at 
"‘the compilation of the Mussulman Shiah law, from the 
third to the seventh century of the Hegira, is too extensive 
“■ to give here. I shall confine myself to quoting the most 
""eminent of these doctors : — Sheikh Mohammed ihii Mo- 
"" hammed ibii al-Numan Abu Abdallah, who was sui- 
named El-Mofid, because of his numerous pupils ; (this 
""learned man, born in 333 or 338, died in 413, leaving 
"" more than two hundred treatises) ; Sheikh Mohammed 
^^al-llassan ibii Ali Abn Jafar ehJoussi, surnamed the 
"" Sheikh of the Imamite faith, (under this title he is de- 
"" signated in the work I have translated) . This doctor 
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lived from 385 to 460 ; he was the best pupil of Sheikh 
Mofid, and left numerous works, which are authoritative 
wherever the Shiali doctrines are followed. Among 
others we must quote the Istebsdr, the Kheldf vel vefdk 
(concordances and divergences), the Nehfhfet f{ hehr ul 
"‘‘‘fikh velferdye^ and lastly the Mahsut., on which tliere ^xist 
‘‘ no less than eighty commentaries and glosses. We must 
‘‘also mention Sheikh Syed Miudeza Ahii’l Kasem Ali 
“ibn Abi Ahmed el-Hosseini, surnamed Ebn ul-lmda’’ 
(the guide to the way of salvation) ; he was also a 
pupil of Sheikh Mofid. Born in 355, he died in 436, 
“ leaving an immense fortune, a considerable number of 
“ works, and of poems, and a collection of eighty thousand 
manuscripts. The author, or rather the compiler whose 
woi'k 1 have translated, Sheikh Najm ud-din Abu’l 
“ Kasem Jflfar Abu Ali Yaliya, surnamed Al-Mohekkik, 
takes a high place among the illustrious interpreters of 
Mussulman law. This doctor was descended from a. family 
‘^of celebrated jurists ; he was born at Hilleh on the Eu- 
phrates, in the year 602 of the Hegira. When young he 
“ earned a great reputation for his science, liis intelligence, 
and the wide extent of his knowledge ; distingiiislied 
alike as a lawyer, an orator, a moralist, a poet and a writer. 
It is said that Khaja Naser-uddin Tusi, the famous astro- 
nomer and minister of Hulaku Khan, who accompanied 
his sovereign at the capture of Bagdad, considered it an 
honour to be present at his lessons, and declined the offer 
‘^‘of the professor, who out of deference asked him to take 
the chair in his place. A1 Mohekkik exercised his ma.- 
^^gisterial and professorial functions until 676, at which 
time he died of a fall from the ten’ace of his house. He 
was buried at Najaf, near the tomb of the Imam Ali, 
and an immense concourse of people were present at his 
funeral. This learned man wrote an abridgment of the 


Lecture I. 
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Lecture I. codes, under the name of EUnafi ; he wrote commentaries 
on the religious code, on the book of sales and the Nehd- 
ycA. of Slieikh Joussi, his illustrious predecessor; he is 
also the author of dissertations on the principles of the 
Faith, on the fimdaineiital dogmas of Islam, on the 
“principles of law, on logic and pliilology, and has left 
several volumes of poems. But his principal claim to the 
“ admiration and veneration of his co-religionists lies in his 
codihxaition of tlie Shiah Law, which under the title of 
Skwrayar-id-ldimi fi mesi^dil iiUheldl vel (the 

“ Miissulman disposition on points of legality and prohibi- 
‘‘tious,) is adopted and followed wherever the Imamite 
^‘ doctrijies are in practicM-^ especially in Persia. 

This work is divided into four pjirts : the first treats of 
‘‘rdigioiis duties; the second of contracts and synalhig- 
imitic obligations ; the third, of unilaterixl acts, nnd the 
‘‘ fourth comprises the prescripts relating to hunting, food, 
&c. and treats of the penalty applicable to crimes and 
delincp lencies, from tlie point of view of canoni(*.al as well 
“ as civil law. The difference between the divers parts is 
certainly jiot so rigorous as that whicli (exists in our 
French codes ; but I did not like to di verge from the 
“ plan follow'^ed by the autlior, so as to facilitate references 
“ to the Arabic text.” 

There are several commentaries of the Sharaya in exis- 
tence. Among these the Masdli/t-al Afhdnn by Zain-iiddin 
Ali as-Saili commonly called the Shahid-i-Sani, (second 
martyr), and tlie Jawdhvr-'id-KaMni by Shaikh Moham- 
med Hassan an-Najati are by far the most copious and 
erudite. 

Among otlier law works of note are the Tallch/is ul- 
M(iram^ the and the Tahrir'-vl-A.ldcam 

by Shaikh Allamah Jamal-uddin Hasan ibn Yusuf ibn al 
Murteza af-Ililli. His Irdidd-id-Adidn is also a work 
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of great merit and learning and is constantlj quoted as an 
authority under the name of the Irshdd-i-AWwiah, 

The Jdma-'i-Ahhdsi is a concise and comprehensive 
treatise on Sliiali law, in twenty hooks or chapters. It is 
generally considered as the work of Bahti-ud-din Moham- 
med Ainili, who died in A. II. 1081 (A. C. 1621). 

The Mafdith by Moliannned ibn Murteza surnamed 
Mulisan, and the commentary on it by his nephew who 
was of the same name, but surnamed HMi, are modern 
works deserving of notice. 

The written by the third Muj- 

taJiid of Oudh, consists of four cliapters. The first 
cliMpter deals with the law of Inlieritance, most fully and 
perspicuously. This work was lithogra plied at Lucknow 
first ill 1264 A. II. 

Anotlier work of great merit is the Jdmxi-mh-BliatUii ; 
which is a grand collection of decisions and dicta publisli- 
ed within the last century in Persia by the chief Miijta- 
hid of Teheran, 


NOTE I. 

In Moonshfie Ihizloor Ruheeni v. Sh umsotyn-riism tli9 Judicial Com- 

mittoG of tlio Privy Coniicil d(iaIiTn:*> willi c.ortaiti roiuarks of tlio Judgoa 
of tliO lligli Courf/ of Calculta, rofn.sing to follow tlio Mahoniinodan Law 
ill licit casG, Tiuido tlio following obsorvMt ionn : — 

“ Tlioir liordsliips most ompliwtically dissent from that conclnRioii. It 
is, in tlu'ir opinion, o{»posod lo tlio wliolo policy of Iho l;iw in Ih'it isli India, 
find particularly to tlio cnactniout alioady roUuTcd to(li('g. IV of 
S(‘(^ 15), wliicli directs, that in suits rega riling marriago and caste, and 
nil rLdigiotis usages and institii lions, tlio Mahommcdfiii laws with respect to 
MahommedaMS, and the Hindu laws witli regard to Hindus aro to bo 
considered as the general rules i)y yvliicb Judges an; to form their deci* 
Bions ; and they can coneeivo nothing rnon; likely to give just alarm to 
t,ho Mahommedan cojumunity than to learn by a Judicial decision, that 
tlieir law, tlio application of which has been justly secured to thorn, is to be 
over-ridden upon a question which so luateT’ially concerns thoii’ domestic 
relations ; " J1 Moo. I. A. G14. 


Lectuee I, 


b 
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NOTE II. 

The following passage from Mr. Justice ArnoUrs judgment in the great 
Khoja case may, T think, prove of some interest to tlio students of tho 
history of Malionimedanism : — 

‘^Tho general expectation of Lslam had boon that Ali, the first disciple, 
the beloved companion of the Apostle of God, tho husband of his only 
piirviving child Fatima, would be tho first Caliph. It w^as not so to bo. 
Tho iidliicnco of Ayesha, tho young and favourite wife of Mahomet, a 
rancorous enemy of J’atima aud of AH, procured tho election of her own 
fatln'r Abrdxrkr ; to Abubekr suceoedod Omar, and to him Osman; 
u]>on whoso doatii, in the 3 'ear 0(15 of our ora, Ali wns at last raised to tho 
caliphate. Ho was not even then unopposed ; aided by Ayeslia, Aloa- 
wiyah, of tho family of tlu^ OniTiKnadoH, oontested the caliphate wdth him, 
and while tho strife was still doubtful, in tlioyoar A. I), GbO, Ali was slain 
by a Khnregito, or Mussnlman fanatic, in the niosquo of Ca/if/, at tliat 
timo tlio pi'ineipa) Mafiommodan city on tho right or w'ost bank of tho 
Euphrates, itself long since a ruin, at no groat distance from the ruins of 
Dabylon, 

This assaRsination of Ali caused a jnvJourid sensation in tho MahomraO' 
dan world. Ho wms, and d(‘serv(Ki to be, do(‘pl 3 ^ belovcMl, being clearly and 
beyond c-ornparison tho most heroic of that timo fertih.^ in luu’oos — a man 
brave, and wist*, and magnanimouB and just, and self-denying in a deo;roO 
hardly excoedc'd liy any cluirae.ter in liistory. Ho was, besides, tho hus- 
band of tlio only and ladoved child of tho Apostle of God, and their two 
sons Hassan and Hussain laid lieen tho darlings of their graudfather, 
who had publicly givoii them tho title of “ tlio foremost among tho youth 
of p.aradiso.” 

Of thoso sons, Has.san, tho older, a saint and a recluse, on tho death of 
his father sohl Ids birthright of empire to Moawiyali for a largo annual 
rcvoniK; vvliieh during the- rcinaludea- of his life lie ONpendcsl in works of 
charily and ndigioii at Mcnlina. In tho yeai' A. I). hi)!), this devout and 
blameless grandson of the Apostle of God was poisoned by one of Jiis 
wives, wdio had been bribed to tliat wickedness by Yozid, the son of 
Moavviyah and the second of th (3 Ouuneiad fJaliplAS of Damascus. 

Tkcro thus rcniaiiied, as head of the direct lineage of tho Apostle of 
God, Hussain, tho younger son of Fatima and Ali, a bravo and noble man, 
in whom dn (dt much of the spirit of liis fathor. 

Elmeii years after his elder brother's murder, in the year 680 of our 
era, yielding to the repeated oiitroatios of tho chief Moslem people of 
Irak Aralii, (or Mosopoiamia), who promised to meet liirn with a host of 
armed sup})o:rtors, Miissain sot fortli from Medina to Cufa to assert his 
rlgdit to the ladiphato against tho hated Ommeiadoa. Ho crossed tlio 
desert with only a fooblo train, — his wife, his sister Fatima, two of his 
sons, !irid a few arniod horsemen, wdion, on reaching Korbela, then a desert 
Citation about a day’s journey from tho vv'cst bank of tho Eupliratos and in 
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the near noiglibourhood of Cnfa, ho found cbawn up to meet him a host, Lecture L 

not of rotaiuors, biiL of foes. Tiio narrative of wliaf follows is among tiio 

most pathetit; in all history. The noble sou of Ali and Fatima, tlio 

favourite grandson of the Apostle of God, after deeds of valour romantic 

even iri an Arab of that ago, fell pierced through and through witli the 

aiTovvs and javelins of the cowardb^ assailants who did not dare to come 

witl)in tlio swc<ip of his arm. One of his sons aiid a nepliew had alrenidy 

l)(‘en slain in his sight. His other son, his wife, and lus sister were car- 

ried away captive to Dainascns. They siiioto olt tl»o head of tlio son of 

Aii, mid parad(;d it in ti’inmpli thvougli tlie streets of Cufa. As it passed 

along, the brutal Obeid-uHuh, the governor of the city, struck the mouth 

of the dinid man with Ids atalf. “ Ah,^* cried an aged Mnssnlman whom 

horror and just vvratli made bold, What a foul deed is that ! — on thoso 

lips 1 have seen tlio lips of the Ajiostlo of God.” 

This tragic event stiri'c’d the heart of l-slam to its very deptlu” 

KCVrH 111 . 

D’Olisson, following Ibrahim H'alebi, clas-sities the Sunni jurist.^ into 
seven vaaiks. In tbe lirst rank lu‘ places tlio four principal Imams ; with 
reh.vreiico to the otliers the classification is as follows ; — 

Seconoe Ceas.sk. 

Elio coiTiprond iin tres grand nombre <le docteiirs, dont, les plus (\stinics 
sont ri'inam Ehn Yomsoicph^ rJmam Mtilianiined, I’huam Zafc’)\ VI mam 
Mezny €t V 'lruam Bwinrijlij, Hs sont presijue tons disciples do Vlmam /Irai/a, 
dont ils suivirmit lesjirit dans rexplication (l(\s (lilTri’oris points do nioralo 
ct do pratique, a la reservo do (|fiolqu('H-rni.s, siii’ losijiiol.s ils (.hdiiloreiit 
des (vpinious opposves j une partio d(‘ ce.s variaid t's fui. nioine ado|)t(>(^ par 
les jurist, es jioHtcrieurs, dans lours codes do jurisprudence, ainwi ipfil soj-a 
expliquo ]>lus bus. 

Troisieme Ceassr. 

Los doeteurs hvs plus notables do ci'tte clas.so sorit los Imams Khassa.f, 

Tahh enry^ JlassaaL-Km'L'h v, Hrhvms ~\d - Ey itial' u(dur at re.////, Es-Sarakh' y, 

Eaklidid Ishiiny Fc.zd-tvij, E(ikhr tid-diu n ^ et (Ufr/c-.Kha an . Ils sont tons p/rr- 
fisams et ubs/u'vat/nirH lidclos do co qui a etc gmicraleiiKMit ctaf)!i ot 
statue par los luiaai,a do la premiere ckisse, et e\'pii([ud par ceiix do la 
80001! do. 

Ms n’ont fait qu’M'iaircir ot rosondn:' plrisioin's (|iicstions oinises jus- 
qu'alors, on les doveloppant d’apres respn't et has dc<a‘sioiis des (jimtia- pi'o- 
niiors Imams, Ainsi celto clayso do ducleurs, idayanl rimi doniio di'. Bori 
propre fond, east, par c;eia merviiq designee sous le noiii de tubaka'sajiaj 
fiui siguifie classc infericuro. 

Quatiuemk Classe. 

On y disringuo, entre autres, KarJehy, Hazy fd Asshatdy. Ms jiortont 
la donomluation prirtiouliere AsskahdakJtndjh , prnir designer que ces 
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Lectdbk L jaristss se sont boriiee, d'nn c6te, d doimer do rextonsion aux points deja 

expliqucB et cclaircis par les hnama des trois premieres classes, et de 

Tautro, a on tirer des consequences absolritnerit dans lo inerae esprit. 

CiNquiEME Classe. 

Lob Imams lea plus distingues de classo, sont Ehy-Eassan~Cou- 

doitry ct SahhihEiidayc.. On }qh applle AsshaEy-TerdJihh^ parce quo leur 
principal nn-rito est d’avoir compulse los ouvrages des prccedons ImamSj 
discate lem’s variantos, et fixe, par lour choix, colics qui devoient avoir la 
pr^ferenco. 

SixiEME Classe. 

Sahhih-KenZf Sahhil/ul-Mukhfarf SahJiib-ul-Medjhmd et Sahhib-Wilcay^ f 
eont les phis eatimea do cea doctcurs. ^J\mt lour travail ao rediiit d exposer 
lour opinion particuUcro aur lo ni^u-ite dca ceiivrca et dos decisions canoni- 
quee dos Imams de la qiiatriomo et cinqui^irte classe. 

Be PT IE MB Classe. 

Elio conticut tons lea Imams poaterieura qui out ^.crit aur lo culto com- 
mo anr la juriaprudonco, d’aprca roaiu'it et rijpinion de ceux dea six antrea 
claaaes. 'J'ela sont lea fameux ouvragcs de Tatar-Khaniyd, de Hindiyt^, d* 
Eb'ul Ldyss, de Uedjhma-ulAkihh-reyuny iVEhul-Cassim, do Kiraliiycth'uU 
Fetawa, &o. On donnc gtmcraloment a tons eea Sorites lo norrnne de 
Uutaivelath, parco (pi’ila sont trea-voliiininoux, et qn’ila traitent fort an 
long de ton tea lea niatieres relative's d e('a loia canoniquea. 

Cette deriiioro claBso eat censeo cornprinidre auaai tons les docteiirs et 
tons lea jiiriaconanltea qui tUudiont la science dii droit, conimo sont, dit lo 
tn6me auteur, lea Ouhnnas de noa jours, decores, a regal dca anciems 
Imums, dea titrea des MoschayJchf de Eoukahha, et d^ Ouleuiaj e’est-d-diro 
anoions, juriatoa, doefcoura j maia jamais do celui do Mudjktchhid ou inter- 
piiitoB snores. 
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CHAPTER I. 

THE LAW EELAUNG TO GIFTS. 


Section I. 

Under the Mahoinmeclan Law, there is no distinction Lecture II. 
between ancestral aixd self -acquired property ; and the 
rii^hts of the owner are absolute over both during 
lifetime. lie may dispose of it in whatever way be likes. 

But such dispositions, in order to be valid and effective, 
are required to have operation given to them during the 
lifetime of the owner. It a gift be made, the subject- 
matter of the gift must be made over, actually or con- 
structively, to the donee at the time ; the donor must in 
fact divest himself of all x>roprietary rights in it, and 
place the donee so far as practicable in possession thereof. 

The power of testamentary disposition, as will be shown 
afterwards, is restricted to a third. 

This restriction on the disposing powers of a Mahom- 
medan is referred to in the following terms by the Privy 
Council in the case of Rani KJmjoor-iinnissa v. Mussamiit Rmii Khu- 

, ioor-unnusa 

hcmslmn Jehwn^ v. Uussamid 

The i)olicy of the Mahouiinedan Law appears to be to 
prevent a testator interfering by will with the course of 
the devolution of property according to law among his 
heirs, although he may give a specified portion, as xnuch as 
a third to a stranger. But it also ajxpears that a holder 
of property may, to a certain extent, defeat the policy of 
the law by giving in his lifetime the whole or any part 
' L. R. 3 IncL Appeals, p. 307. 
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Lecture II. of liis property to one of his soixis provided he complies 
with certain forms/’ 

This restriction, which is not without analogy in certain 
European systems^ is surrounded with conditions which 
will require great attention in the course of these lectui'es. 

Dispositions of property divide themselves under two 
heads, viz . : — 

(1) Dispositions inter vivos. 

(2) Dispositions which arc in their nature testamen- 
taiy, and which are not intended to operate until after 
the death of the person disposing. 

A disposition, however, made at a time when the dispo- 
ser wais suffering from a disease, which is technically called 
death-illness {Karz-id-wmii,) is treated as a testamentary 
disposition. But we shall discuss this in detail in due 
course. 

The dispositions iyiter vivos with which we have princi- 
pally to concern ourselves are Wakf and Hiha. 

(a) A iliba is the voluntary transfer, without consi- 
deration, of some speciffc properly, (whether existing in 
substance or as a chose in action.) — This definition will be 
more fully explained later.^ 

(/>) A Wakf is the settlement in perpetuity of the 
usufruct of any property for the benefit of individuals or for 
a religious or charitable purpose. The grant of the usu- 
fruct for a limited time, without consideration and resxxma- 
ble at will, is called an ariat {cnwmodaf nm) . The distin ction 
between Hiha and Ariat, between the gift of the corpus or 

^ Soo Potprson’s Eiif^lisb and Scotch Law (18G0) pp. 223 — 224. 

* In the Transfer oI Property Act, Gift is delined thus : — “ Gift is tbo 
traiisfor of certain existing moveable or iminovoablo property made volun- 
tarily and without coiisidoration, by one person called the donor, to 
another, called the donee and accepted by or on belifdf of the donoo. 
Such acceptance must bo made daring the lifetime of tho donor and while 
lie is still capable of giving. If the donee dies before acceptance, the 
gift is void.” 



THE LAW llX]LATINa TO GIFTS. 


39 


giibstance of a tiling, atid of tlie mere income for a limited Lecturf. iI. 
time, was discussed at considerable length by the learned 
Subordinate Judge of Allygliur in the case of Mahommsd Maiwmmed 
Faiz Almiad Kham, Ghidayn Ah/mml Khmij^ 

inent was subsequently affirmed and adopted by both the Ahmad 

Khan. 

High Court and the Privy Council. The judgment is so 
exhaustive and thorough, that I ca nnot do better than trans- 
cribe a portion to illustrate my meaning : — 

“ To make a person the owner of the substance of a AtIul 
thing without consideration is a hiha (gift), while to 
make liim the owner of the profits only without con- 
sideration is an ariat or commd)d(Uuni,.^ {inde 
tafy . In a gift, it is essential that the 

donor should be sane, owner and of age, that tlie thing 
given be not undivided {ni/nsluul) arid in possession of the 
donor, and that there be proposal and a^cceptance. A gift 
is not void for invalid conditions ; on the contrary, the 
conditions are void. 

For example, if a slave be made a gift of, with tlie con- 
dition that the donee should set him fret^, the condition is 
void but the gift is valid, Kliab-id- 

hiha). In an ariat, it is not necessary that the donor 
should be of age, nor that the thing given should be 
undivided, nor is acceptance after proposal a condition, 

(Alam-giri). In tlie Iniadia, it is explained that the ariat 
of a joint property is valid and so are its deposit and sale, 

. Tlie words by which 
an ariat is constituted liave a vspecial chapter assigned to 
them in the Alaingiri, and I sliall copy it in this place to 
shew what words are used in giving a, thing in ariat and 
of what signification ; (Second Chapter, 

Alanigiri.) If he said, ‘ I have made thee owner of the 
profits of this house for a month ; ” or, without saying a 
» l. L. 3 All. 400. 
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Lbctueb il months without a consideratioiij’^lt will bean an^#. This 
is in the Fatdwa of Kazi Khan. And it is valid by the 
words I lent thee this robe, thou mayest wear it for a 
day/’ or I lent thee this house, thou mayest live therein 
for a year/’ [Tatar kJiania.) If he said, “I make this 
house of mine thy residencQ for one month ” or, if he 
said, thy residence for my lifetime,” this wiU be an 
ariat ; (this is in the Zahiria.) And if he said, I 
made thee be borne on her for God’s sake,” it is an ariat ; 
(Fatdwa Kazi KImn,) And if he said, my house is for 
thee a gift by way of residence,” or a residence by way 
of gift,” it is an ariat ; this is so in the Eedaya. And 
if he said my house is for thee given by way of a resid- 
ence ” br a residence by way of Sadkah (alms)” or a 
Sadkah by way of a/riat ” or, a loan (ariat) by way of 
gift,” all this is a/riat ; this* is so in tlie Eafi. And if 
he said, my house is for thee, if thou survivest me, and 
for me if I Burvive thee,” or for thee a wakf^^^ it is an 
ariat according to Abu Ilaiiifa and Mohammed, but a 
gift according to Abu Yusuf, and the words rakba 
and hahar ” are Void ; this is so in Baddia. If he said 
my house is for thee, if thou oiitlivest me, and for me, 
if I outlive id^ee ” or ‘‘ a v;aJcf for thbe,” it will be an 
ariat a.ccording to all; this is so in Yanabia. I niQ^de 
over this ass to thee so that thou mayest use it and feed 
him with grass at thy own cost,” this will be- an ariat. 
This is so in Kimia. If he said, “ I have given thee this 
tree for eating the fruit thereof ” it is an ariat^ unless he*' 
intends a gift by it. This is so in Tamar Tashi, 

Tliese are th^ words from wliich an ariat is construed, ■ 
and it will also appear from looking at all of them that 
tlie word ^'•' whhaMo ” (I made a gift} is not found jbny- 
wdiere among them. The words hibatan suknah ” or 
suknah hibatan ” which are used above do not moan 
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a gift of the sabstanci of the thing. They are only an Lkotur® ii. 
eiiicidation of dari lahij^ so that the meaning is that 
the house which is given is for residence. I shall now 
give those words which constitute a gift, and they are of 
three kinds. First those which are specially made 
(adapted) for a gift ; secondly, those which denote a gift, 
metaphorically or by implication ; and thirdly, those 
which import hiha or ariat equally. I copy the follow- 
ing from the Atamgiri, Kitah-ul-hiha, OhapLer I, The 
words by which gift is made are of three kinds ; First, 
those which are specially adapted or made for hiba ; 
secondly, those which denote hiha by implication or 
metaphorically ; and thirdly, those which may import 
hiha or ariat equally. Of the first kind there are such, 
as these : — I made a gift of this thing to thee,” or I 
made thee owner of it ” oj> I made it for thee,” or 
this is for thee ” or I bestowed upon thee or gave 
thee this.” All this is hiha. Of the second description 
are such as these— I clothed thee in 'this garment ” or 
I gave thee this house for thy lifetime.” This is gift. 

In the same way if he said this house is for thee for my 
age,” or for thy age or for my lifetime,” or for thy 
lifetime, so that when thou art dead it will revert to 
me,” then the gift will be valid and the condition void. 

But the third kind are such as these : — Should he say th is 
house is for thee,” or for me if I survive thee,” or a 
wakf for thee,” and make it over to him, it is an ariat 
according to the two, Abu Hanifa and Mohammed, and a 
hiba (gift) according to Ah ft Yusuf. The above question 
’ shows that the word wahahto^’^ the meauing of whicii is 
I made a gift of,” is a word specially adapted for gift 
(M6a) and is not used to denote a loan. And" this is the 
ivord which has been used in the document entitled hiba- 
%mnah (deed of gift). None of the doubtful words have 
G 
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Lecture IT. been used in this document and the words used after it 
are by way of advice {^mmhwara). There is an example 
in the law-books eminently applicable to the present case, 
which makes it clear that tlie transiiction in dispute was 
one of hihri and not of ariat, Tliis example is to be 
found in all tlie books, in the Hedaya, in the Durr- 
a^ul in the Ahimyiri : — dari laka hihatan 
tashmahu ^^^ — My house is for thee by way of gift that 
thou mayest live in it.’ It is a rule in Arabic that a 
verb sentence is never used as explicative {Uifsir) of a 
noun sentence ; ^ dari taka hihatan^ is a noun sentence 
and ^ taslmnahu ’ a verb sentence ; ^ tashmalvu ’ cannot 
therefore be explicative of the preceding sentence. On 
the contrary, the donor by Avay of advice, counsels the 
donee to live in it ; and tlie latter is free to adopt the 
counsel or not. Among the sentences by which a valid 
gift may be made the following appenrs iii the law- 
books : — ^ my house is for thee that 
thou mayest live in it.’ Because the words ‘ that thou 
mayest live’ (ia.skima.hu) are an advice and not an explana- 
tion, for a verb is not adapted to be explicative of a 
noun. So then he counsels him in the mode of his pro- 
prietorship by telling him to live in it. So if he likes, 
he can accept the advice, or he may not accept it. But 
if it be said, dwri laka hihatan suknah ” or suknah 
hiluitan ” as mentioned in the words used to describe an 
ariat, there hihatan suknah ” is a tafsir or explanation 
of ownership, contrary to dari lahi hihatan tashmahu ” 
where it is not a iafsir. Redaya : — If he said by way of 
gift that thou mayest live in it,” then it is a gift, for his 
saying /asfcaaa/m,’’ that thou mayest live in it,” is an 
advice, and liot an explanation and it is an index of the 
object, unlike his saying “ hihatan suknah ” for it is 
tafsir to it. In the deed of gift, the words made a gift 
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of and put her in possession, are followed by the direc- IL 

tion that the sister-in-law may manage the villages and 

apply their incoxne to meet her necessary expences 

and to pay the Grovernment revenue, this is all by way of 

advice and the transaction of gift concluded ivith the 

preceding words. The words hiha Idijd (made a gift 

of),’’ denote their real meaning and are made use of with 

reference to the villages. It is a rule in every language 

that a word is alwsys understood to be used in its literal 

meaning, though of course when tlie literal meaning is not 

applicable the metaphorical one may be understood. It 

is not necesisary to refer to Arabic books alone for further 

corroboration of this fad. The word gift is jjerfectly 

applicable in its literal sense in the document, where 

these words are used. The donor was not a minor, nor the 

subject of gift m/uskaa (undivided) . There is no reason why 

the word hiha should be held to imain an ariat (loan) 

and why, when it is clearly stated that the niouzas of 

Sahauli and Kamalabad are inmle a gift of, the context 

should be construed to mean that the prohts of the monzas 

Kamalabad and Sahauli were given as ariat. On a perusal 

of the wliole document, it clearly appears that Faiz 

Ahmad Khan never even thougld, of eifecting an ariai. 

He has used sufficient words by which nothing but a gift 
could be intended. The whole manner is that of a gift, 

II nd there is not even the trace of an ariat. The value of the 
property was fixed, the full stamp-duty was paid, and lest 
the property should be suspected to be rnnshaa^ or undivi- 
ded, and the gift vitiated on that account, he stated that 
‘‘ both villages are owned by me without the partnersliip 
of any one else.” Then using the word ^ he declared 

that he had made a gift and confirmed it, so far as to 
write that neither he nor his heirs sliall have any claim. 

At the (conclusion, he expresvsed the nature of the docu- 
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LlCTlIIiK n 


Hiha or 
gift simple. 


merit by saying that he had written it by w^ay of a deed 
of gift. He also stated in the document that he had 
made over the possession to the Mnssain^t which is the 
completion of the gift (but which is not necessary in an 
ariat or loan.) He made the Mussam^it execute a docu- 
ment in the way of kabnliat (acceptance) which was ne- 
cessary for the validity of the gift (not necessary in an 
ariat) , After the conclusion of the words of the docu- 
ment and writing ‘\fakat ” (end) the words headed “ P. S. 
I promise used by the defendant, further elucida.ted 
the nature of the gift and show that it was a hiba-hil- 
eivaz (gift for consideration) . There is no rea,son why all 
the words should not be understood in their literal sense, 
and why the transaction should be considered as ariat 
{commodMum)^ about Avhich there is no word at all 
in the whole document. The transaction cannot be con- 
sidered to be an ariat y unless all the words be construed 
in a sense other than literal : but for this there must be a 
very strong reason, which the Court thinks does not 
exist. The result of the ruling of the Privy Council in 
this case a-ppears to me to be this, that where there is 
an absolute gift, words describing its objects do not limit 
or cut down its operation.” 


Section IT. 

HIBA OR GIFT SIMPLE. 

Among Mahommedans, the Law relating to the subject 
oihiha possesses special importance. The principle of 
exclusion which prevails in all the schools from the ab- 
sence of the right of representation — causes much hard- 

1 have giv(3n this judgment in ey^tenm to throw into strong freliof, 
tlio distinction between hiha and ariat so clearly pointed out by the Sub- 
ordinate J udge in this case. 
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sliip. For example, if a man lias three sons, one of whom Licctdue IL 
dies in the lifetime of his father leaving children, these 
children a.re excluded from the inheritance by their un- 
cles. Females under the Mahommedan law take smaller 
shares than sons. Under the Sunni Law especially, 
owing to the principle of agnacy {tctsih) considerable in- 
justice is frequently occasioned which it is often the 
endeavour of owners of property to avert in their lifetimes. 

The children of a daughter are excluded from inheri- 
tance in preference to brother's sons. To remedy these 
evils, it has become frequent among Mahommedan fa- 
milies in India, as elsewhere, to have recourse to h{J)(is^ 
whereby it is not only endeavoured to correct any such 
injustice as I have indicated, but oftentimes to give a 
larger share to one heir than the other. The lawfulness 
of giving a larger share to one heir than the other by a 
disposition inter vivos is specially recognised in the 
Almngiri. 

“ If a man in health making gifts to his children 
should desire to give to some of them more than to 
others, he may lawfully do so according to Abu Hanifah, 
when the children in whose favour the distribution is 
made are superior to the others as regards religion, but 
wlien they are all equal in this respect it is abomina.- 
ble to make any distinction. According to Abu Yusuf, 
an unequal distribution may lawfully be made when 
there is no intention of injuring any of the children 
and as much should be given to a daughter as to 
a son. The fiitrva is in accordance with this and it 
is approved. But if a man in health should give the 
whole of his property to one child it is lawful judicially, 
though he is sinful for so doing. And when a man has a 
profligate son he should give him no more than may 
suffice for his maintenance that he may not be aiding 
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Lkctukf; il hini in Ms wickedness. While if he has a son given to 
learning instead of business he may lawfully give more to 
him than to the rest.” i The frequency with which Hihas 
are made in India makes it necessary that we should 
examine carefully the provisions of the law on this 
subject. 

Hiba is a voluntary gift^ of property or the substance 
of a thing by one person to another so as to constitute 
the donee, the proprietor of the subject matter of the 
gift. It requires for its validity three conditions : (1) a 
maiiifestation of the wisli of the donor ; (2) tlie acceptance 
of the donee^ either impliedly or expressly ; and (3) the 
taking possession of the subject matter of the gift by the 
donee, either actually or constructively.^ 

The Ilauafi lawyers define JTiba fis the conferring of a 
right of property in something specific without an ex- 
change. Sidi Khalil (tlie Maliki lawyer) defines it as an 
act of liberality by which the proprietor bestows a thing 
without tlie intention of receiving anything in ex- 
change.'^ But the best detinition of a Iliba is that 
given by the Shiah lawyers. They declare it to be an 
obligation (alcd) by which the property in a specific ob- 
ject is transferred immediately and unconditionally with- 
out any exchange and free froni any pious or religious 
purpose on the part of the don or. « A gift may be made 
verbally as by writing. The Transfer of Property Act 
leaves this provision of the Mahommedan law untouched. 

Kmnar-vm- And tlic ^^Piivy Couiicil ill the case of Kamar-un--nissa 
nissa Bihi v. Hiissiiini Blh'd'* uidicld a verbal gift when it ap- 

Husmtm i o x 

Bihi. peared to be supported by all the circumstances. 

’ Fatawa-i- Alaingiri, IV, p. 545, 

^ 4'hat is, Avitliout consideration. 

^ Nu7ida Siiujh v. Meer Jaffer Shahy 1 Set Rep. 5. 

If an exciiani.^e is obtained, the character of the gift is changed. 

® Mafutili ; Irshad-uhAzbun : Sharaya ul-lalam, p, iill, 

« 1. L. 3 All. 206. 
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There is another species of donation among the Mussul- 
mans, charitable in its character and called Sadhah^^ 
made in view of the future life. It takes its origin from 
the directions contained in the Koran, notably in Sura II, 
verse 211, the goods that you give shall be known to God.” 

This species of gift is always irrevocable according to all 
the schools, but we shall deal with it in the order in which 
it occurs. Technically tlie donor or grantor is called 
Wdhib^ the donee Mouhooh-alalh and the subject matter of 
the gift, Mouhooh, 

The qualities necessary for making a valid Hiha, in 
other words, the capacity for makirig a, donation, or what 
miglit be called a voluntary settlement, are the same as 
tliose required for the validity of any other contract. 
Every act which in the Mahommedan Law would be treated 
under the hea,d of (legal tra;nsae- 

tions) presupposes a certain ainount of free volition. 
“ Consent,” as has been well -remarked, is an act of 
reason accompanied with deliberation, the mind weigdiing 
as in a balance the good and evil on botli sides.” Evei'y 
legal act under the Mahomed an law is rega rded as an 
(lied or obligation, and the validity of every obligation 
depends on the faculty or capa.city of the person doing 
the act to consider freely and rationally the consequences 
resulting therefrom. If tlie person is, by virtue of an 
inherent or superimposed and accidental disqualification, 
incapable of exercising his volition in a rational manner 
and wit li perfect reasoning, any obligation entercMl into by 
him is null and void. 

The conditions therefore necessary for the validity of 
any disjjosition are the following : — 

(1) Majority. 

(2) Dnderstaiiding. 


Lecture II. 


{capacity fco 
make a Hiha, 


^ Propei’iy volivt' offerings, soe the I:Ie(laya]i. 
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Lrcture ii. (3) Freedom, 

(4) Ownership of the subject matter of the disposition. 

Minority. Now these conditions are not restricted to gifts alone; 
they apply to all dispositions of property. 

Persons under the age of puberty are deemed infants 
(saghir), and are treated as having no capacity to bind 
themselves for want of sufficient reason and discernment 
of understanding. Minority under the Mahommedan law 
ceases on the completion of the 15th yea.r.^ And, there- 
fore, before the passing of Act IX of 1875, a Mahommedan 
who had attained the 15th year was qualified to make a 
valid disposition of his property. Since Act XX of 1875 has 
come into force, there are three ages of majority recog- 
nized by law. Section 3 of Act IX of 1875 saves the 
Mahommedan law of majority in questions relating to 
marriage, dower and divorce. In resj)ect of all other 
acts, the age of majority for persons who are wards of 
Courts, or for whom a guardian has been appointed by a 
Court of Justice is 21, for others it is 18.” In the first 
case, a pei’son would not be able to make a gift under 
the Mahommedan Law unless he has completed his 
21st year, and in the latter case his 18th year. Owing to 
this peculiarity in the Majority Act, serious difficulties 
might arise concerning the capacity of one and tlie same 
individual in respect of different acts. For example, 
though a person, on the completion of his 15th year, may 
enter into a contract of marriage for any dower, would he 
have the power of commuting the dower by a bye mukdsa ? 
Similarly would a woman over 15, but under the age of 
majority lixed by the Act, have the powder of making a 
gift of her dower or remitting it to her husband ? 

^ Accordine^ to tho general opinion, thongh as will b{3 seen afterwards 
some jurists have held the completion of the 18th year as the ago of 
mjijorifcy. 
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Obligations entered into by idiots, lunatics and other 
persons non compotea mentis are null and void, provided, 
however, a person, who is afflicted by lunacy, has lucid in- 
tervals, any act committed during such interval would be 
valid, subject to certain restrictions. 

The causes of inhibition,^’ says theHed^a, ^‘are three, 
viz,^ infancy, slavery midjunan (insanity).”^ Though the 
law books use the term junun^ as the only cause of inhi- 
bition, it may safely be taken from the examples cited, 
that the classes of persons, around whom the law throws 
its safeguards, are not confined simply to the persons 
who are afflicted with lunacy, or insanity, in some form or 
other, but also to those who from accidental circLiinstances 
Jose for the time being their power of understanding. 
8 tory has adopted the enumeration of Lord Coke of the 
different classes of persons who are deemed in law to be 
7 ion compotes mentis^ and tliis enumeration may be adopted 
as a safe guide to the principle upon wdiich the Mahom- 
niedan Luav proceeds in holding the acts of persojis not 
dkil as invalid in law. 

“ Lord Coke has, enumerated four different classes of 
persons who are deemed in law to bo non compotes 
mentis. The first is an idiot or fool natural ; the second 
is he who was of good and sound memory, and by 
the visitation of God has lost it ; the third is a lunatic, 
Iwnaticns qiii gaiidet hicidis intervallis and sometimes is 
of a good and sound memory and sometimes non compos 
mentis ; and the fourth is a 71071 compos mentis by his own 
act, as a drunkard. In respect to the last class of persons, 
although it is regularly true, that drunkenness doth not 
extenuate any act or offence committed by any person 
against the laws but it rather aggravates it, and he shall 
gain no privilege thereby, and although in strictness of 

’ Hod. Ill, (English translation,) p. 46S. 


Lectuue II 


Canaes of 
Inhibition, 


Non com- 
potes mentis 


7 
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Lecture 11. 


Omnken- 


law the drunkard has less ground to avoid his own 
acts and contracts than any other non combos mentis y yet 
courts of equity will relieve against acts done and contracts 
made by him, while under this temporary insanity, where 
they are procured by the fraud or imposition of the other 
party. For whatever may be the demerit of the drunkard 
himself, the other party has not tlie slightest ground to 
claim the protection of courts of equity against his own 
grossly immoral and fraudulent conduct/’ 

But to set aside any act or contract on account 
of drunkenness, it is not sufficient that the party is under 
undue excitement from liquor. It must rise to that degree 
which may be called excessive driinkeimess, where the 
party is utterly deprived of the use of his I’eason and under- 
standing ; for in such a case, there can in no just sense be 
said to be a serious and deliberate consent on his part, and 
without this no contract or other act can or ought to be 
binding by the law of nature. If there be not that degree 
of excessive drunkenness, then coui’ts of equity will not 
interfere at all, unless there has been some contrivance or 
management to draw the party into drink or some unfair 
advantage taken of his intoxication to (>btain an unrea- 
sonable bargain or benefit from him. For in general, courts 
of equity as a matter of public policy, do not incline on the 
one hand to lend their assistance to a person who has ob- 
tained an agreement or deed from another in a state of 
intoxication, and on the other hand they are equally un- 
willing to assist the intoxicated party to get rid of his 
agi'eement or deed merely on the ground of his intoxica- 
tion at the time. They will leave the parties to their 
ordiiiaiy remedies at law unless there is some fraudulent 
contrivance or some imposition practised.” * * * 

In regard to drunkenness, the writers upon natural and 
public law adopt it, as a general principle, that contracts 
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made by persons in liquor, even though their drunkenness 
be voluntary, are utterly void, because they are incapa- 
ble of any deliberate consent ; in like manner, as persons 
who are insane or non compotes mentis. The rule is so 
laid dowui by Heineccius and Pufendorf. It is adopted 
by Pothier, one of the purest of jurists, as an axiom which 
requires no illustration. Heineccius in discussing the sub- 
ject has made some sensible observations. Either, says 
he, the (b'unkcnness of the party entering into a contract is 
excessive, or moderate. If moderate, and it did not quite 
so much obscure his understanding as that he was igno- 
rant with Avliom or for what be liad contracted, the con- 
tract ought to bind him. But if his drunkenness was 
excessive, that could not fail to be perceived, and there- 
fore the party dealing with him must have been engaged 
in a manifest fraud, or that at lea.st he ought to impute it 
to his ouui fault, that he had dealt with a person in such 
a situation. The Scottish law seems to have adopted this 
distinction, for by that law persons in a state of absolute 
drunkenness, and consequently deprived of reason, cannot 
bind themselves by any contract. But a lesser degree 
of drunkenness wliich only darkens reason has not the 
elfect of annulling contracts,” 

Closely allied to the foregoing are cases where a person 
although not positively non compos^ or insane, is yet of 
such great wen-kness of mind as to be unable to guard 
himself against imposition or to resist importunity or 
undue inhueiice. And it is quite immaterial from what 
cause such weakness arises, wbetlier from temporary ill- 
ness, general mental imbecility, the natural incapacity of 
early infancy, the inliririity of extreme old age, or those 
accidental depressions which result from sudden fear or 
constitutional despondency or ovorwlielrning calamities, 
Per it has been well remarked, that, although there is 


Lecturs II. 


I;nV»ocili fcy. 
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no direct proof that a man is non compos or delirious, yet 
if he is a man of weak understanding and is harassed and 
uneasy at the time, or if the deed is executed by him in 
extremis, or when he is a paralytic, it cannot be supposed 
that he had a mind adequate to the business which 
he was about, and he might be very easily imposed upon.^’ ^ 
Mere imbecility or safdkat is no ground of inhibi- 
tion. ^ The acts therefore of a person who, without being 
positively non compos or insane, is yet of a weak ;nind are 
valid, unless they are stamped with the indicia of fraud. 
In the consideration of cases falling under this head, it 
will be as well to bear in mind the words of Mr. Justice 
Story, as explaining the principles upon which the Eng- 
lisli Courts of Justice would avoid the acts of persons, 
who are suffering from such extreme weakness of mind as 
to be unable to guard themselves against imposition, or to 
resist importunity or undue influence. 

Huriyet or freedom is another necessary condition for the 
validity of a contract. A bondsman hibours equally un- 
der the inhibition which applies to the acts of infants 
and non compotes mentis. But there is this difference 
between the case of a bondsman and those suffering 
from insanity, tliat whereas the act of a bondsman may be 
ratified by his master as the act of an infant may in some 
cases be ratified by his guardian, the acts of a lunatic are 
absolutely null and void.^ The reason of the inhibition 
upon the acts of the bondsman is given at great length 
in the Hedaya. 

^ Story’s Equity Jurispriidonce, I, §§ 230 — 234. 

“ In the case of Knmarun7iissa Bibi v. Hussa7ii Bibi, I. L. 11. 3 All. p. 
200, the Jiidicial Committee of the Privy Council had to deal with a similar 
question, and they Iield on a review of all the circumstances tliat the 
donor was able to comprehend the transaction tliough apparently a perflon 
of weak intellect, and that the gift could not be impugned on that ground. 

^ Hedaya, 111, p. 4/3. 
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Since slavery, however, does not exist in British India, I'Ecturb ti. 
even in the mild form in which it is recognised under the 
Mahommedan law, the question has little more than a 
mere antiquarian interest as throwing light upon a state 
of manners rapidly passing away, in the full light qf mo- 
dern civilisation and owing to a more correct reading of 
the laws of the Arabian Prophet. 

The incapacity resulting from bondage is attached to doctrine 
the status of the bondsman, who stands, in the eye of the of ikrah or 

1 ‘i • p • 1 • i i i T • compulsion. 

law, in the position oi minor, and is not treated as sui 
juris. But temporary loss of liberty, or rather freedom of 
volition by the exercise of constraint, duress or undue 
influence, as it does not affect the status, is not a ground 
of inhibition, and consequently contracts entered into un- 
der undue influence or coercion are valid, if ratified by 
the person contracting after the constraint or undue in- 
fluence has ceased. In the Mahommedan law-books a 
special chapter under the head of Ih^ah is devoted to the 
doctrines applicable to questions referred to in this place, 
but though some of the principles seem at first sight to 
fall much short of the rules recognized by the English 
Courts of Equity with reference to cases of undue in- 
fluence, in general the principles are analogous. The doc- 
trine, that in order to avoid a contract entered into by a 
free, sane and adult person, on the ground of Ikrah or com- 
pulsion, it must be shown that the compeller • ’ was in a 
position to carry out aiiy threat held out by him, and that 
the threat itself was such as would influence the conduct 
of a reasonable person, only represents in another form 
the rule of equity, that the undue influence was such as 
would give rise to the presumption, that it might bond 
fide stop the exercise of free volition on the part of the 

^ Compare I)(i Montmorency v. Deve^'enx, 7 Cl. & Fin. 118. Compare the 
proviaions of the Indian Contract Act (IX of 1872) §§ 14, 15 & lU. 
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Lkc ture II. person affected thereby. Any circumstance which so 
entirely overcomes the free agency of the party and ex- 
poses liirn to a fraudulent advantage or imposition would 
justify the Kazi to set aside the contract. Ikrdh or 
compulsion,” says the Hedaya,^ applies to a case where 
the compeller has it in his power to execute what he 
threatens whether he (the compeller) be the Sultan or any 
other person as a thief (for instance) . The reason of this 
is that compulsion implies an act, which men exercise 
upon others, and in ccmsequence of which the will of the 
other is set at nought at the same time that his power of 
action still remains. Now this characteristic does not 
exist unless tlie other (namely, the person compelled) be 
put in fear, and apprehend tliat if he do not perform what 
the compeller desires, the threatened evil will fall upon 
him, and this fear and apprehension cannot take phice 
unless the compeller be possessed of power to cari’y his 
menace into execution ; but provided this power does exist, 
it is of no importance whether it exist in the Sultan or in 
any other person. Witli respect to what is recorded from 
Abu Hanifa, that compulsion cannot proceed from any ex- 
cej)t the Sultan, the learned remark that this difference 
originates merely in the difference of times and not in any 
difference of argument, for in his time none possessed 
power except the Sultan, but afterwards changes took 
place with respect to tlie customs of mankind. It is to 
be observed that in the same manner as it is essential to 
the establishment of compulsion, that the compeller be 
able to carry his menace into execution, so likewise it is 
recpiisite that the person compelled be in fear that the 
thing threatened will actually take place, and this fear is 
not supposed, except it appear most probable to the person 
compelled, that the compeller will execute what he has 

* Hec%a, III, p. 452. 
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threatened, so as to force and constrain him to the per- II 

formance of the act which the compeller requires of 
him/^ 

A person forced into a contract may afterwards dis- 
solve it. If a person exercise compulsion upon another 
by cutting, beating or imprisonment, with a view to make 
him sell his property, or purchase merchandise, or acknow- 
ledge a debt of one thousand dirhems to a particular 
person, or let his house to hire, and this other accordingly 
sell his property, purchase inerchal^ise or so forth, he has 
it afterwards at his option either to adhere to the con- 
tract into which he has been so compelled, or to dissolve it 
and take back or restore the article purchased or sold, 
because one essential to the validity of any of these con- 
tracts is, that it have the consent of both parties, which is 
not the case here as the compulsion by blows or other 
means rather occasions a dissent and the contract is 
therefore invalid, unless the means of compulsion be 
trifling. (This rule, however, does not hold where the 
compulsion consists only of a single blow or of imprison- 
ment for a single day, since fear is not usually excited 
by tliis degree of beating or confinement. Compulsion 
therefore is not established by a single blow or a single 
day’s imprisonment, unless the compelled be a person of 
rank, to whom such a degree of beating or contineinent 
would appear detrimental or disgraceful ; for with respect 
to such a person compulsion is established by this degree 
of violence, as by it his volition is destroyed.” 

As in the English law, compulsion is not confined, there- 
fore, to actual duress or restraint or even threats. It ex- 
tends to all class of cases where the person has no free 
will, but stands in vinculo juris in consequence of extreme 
terror or apprehensions for himself or any other indivi- 
dual. Extreme necessity or distress, gross misappreheii- 
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sion as to the nature of the relationship between the con- 
tracting parties, circumvention or the influence of one 
mind over another, all come within the doctrine of com- 
pulsion. The Mahommedan Law contains no specific rules 
relating to the obligations imposed on persons standing in 
a fiduciary relationship to the donor, but generally the 
doctrines recognised by the English courts of equity are 
applicable to such cases. The Bombay High Court has 
gone so far as to hold a gift invalid which contravened 
the principles recogn||fed by English courts of equity 
with regal'd to persons standing in a fiduciary relationship 
to the donor, though the donor who was a Mahommedan 
lad}^, apparently possessed the capacity requisite under the 
Mahommedan Law to make a valid Mha, And the same 
principle was enunciated and enforced by tlie Judicial 
Committee of the Pi'ivy Council in the case of Tacoordeen 
Tewary v. Nawah Byed Alii Ifiissain KhanJ 

It is also a condition to the validity of a gift that the 
sub3ect-matt(?r should be the property of the donor, other- 
wise the gift is ipso facto void. 

Whether a person in insolvent circumstances, or ex- 
tremely involved in debt, can make a voluntary settlement, 
is a question answered in two dilferent waj^s by the 
Malikis and Hanafis, though in the result the two schools 
seem to coincide. The Malikis hold tliat a person so 
situated is under an “ inhibition ’’ regarding any dealing 
with his property.^ According to the Hanafis there is no 
incapacity, but the Kazi may avoid the act at the in- 
stance of the creditors. This is in accordance with the 
doctrines of the English Law according to which voluntary 
settlements in fraud of creditors are held void. 

The mere existence of debts is no ground for invalida- 


L. R. 2 lud. App. 192. 

See Hedtlya, 111, Eng, Tr. p. 484. 
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ting a voluntary conveynnce. To render such a convey- ii. 

ance void against creditors, eitlier existing or subsequent, 
it is iiulispeijsal)le that it should transter property which 
would be lia ble to be taken in execution for the payment 
of the debt/ 

The principles applicable to such cases are fully eliici- 
dated in the cases noted in the margin." A maiTied 

^ Story, 1, § 367 ; Dimdas v. Vutem^y J. Vos. Jr., p. 196. 

" Ravdonoi) Moolcerjva v. Bibi Jcemd, ({o})(HTS. p. 151^ ; Clunuler 

Modhub Do}<6 V. Aruccr All and others, Jt. f). 1 19 ; in Sl:<i'rf v^ 

Soidbij^ 1 M. and (U, tfio bill allep’t?d “ that at th{‘ time ol‘ exeinil.iriL;- a vo- 
linitary sottloTViout, tho settlor was in itisijlvejit or in (nnhai'inssed eir- 
enmst:iii(;es, or iudebtod to divers persons,’' it was Indd ( liar" in Die abstnioo 
of any proof of ueliial insulvaMiey, tiie nuvro f:u‘t of tin' sotl!;ti‘ thiM). 
owing sonie dobla' was not sidlicietit to invalidate I he sevtlcrnt'rJ Tho 
judgment in Bibi Jemufi^ caso is too iin[Hn‘i,a.nt not lo be given in 
eir/easo 

.I’khl, 0. ,1. “ The passage (utod from Macnanghtim, )). 2li2, for tho 

lessor of tin- plaintiff is not applieablo, as that ladatc'S to a, gift of Tiioncy 
for money, and there })ossessLon is Tn'cessary. In this ease, tlie ](‘ssor of tlio 
plaiTitiff eiainis nndor ,1 Li.rneat Khan, and as smdi. is estopped by tin' I’eejtals 
in tliis deed of gift, which is of n ]>iioi‘ tia.ii?. ’I'his is iiut a case, i/i which 
tho assignee is dispiitiiig tho validiiy of iho deed foi* I lie bonelit. of eredi* 
tors. There ia no doubt the deed is genuine, aiul as to tiie tinn' of e.vecin 
tion, no evidenco having been given to tlu^ eoni rary, wo Jiiiist iirc-snnio 
that it was cxecnted at ilie lime it ]nir[)oris to be dated. The deoii has 
lieen proved in the usual maiiner by calling one of llio a.tJO'sting witnesses, 
and it was not ncecssary to go furllier. d'he Ka/ooe, lr-we\ «‘r, hefoi'o 
whoso predecessor it warn registered, in eonlirmation of this pn sirini»tion, 
states tliai, in his ojiinioji and fruin t he practice of Ids ofh<H\ the seal (if tlie 
Kazt'e, who registered tho deial, was aliixed abent tlie time at vvhiidi it in 
alleged to have been aliixed. Tins, however, is merely in eoiifii’nialion and 
strengtlnuis tlu' presurn|)lioM, J'hivS de(.‘d then being of a pritm dat e, tho 
subsequent juirchaser imist iin])L:acli it for fraud; all those! grouTids on 
whi(di a deed is generally inqieaehed are. however, wanting in this case. 

There is no evideiiCA' before ns tliat tlu* donor was in debt, at t,]ic lime of 
tnaking this gift, nor is there any eviuenee to sliovv that lie exeented it in 
eontemph'iliori of insolvency or with a view to defraud creditors. This, 
rnorf'ovcr, is lud. tho case of a simple and vuJiiiitary gift, but of a gift for a 
CoTiBideration. The lessor of tin; plaintilT is in no betl (‘r {(osition than the 
donor. The firior cronvi’yance or marriage setthoneiiL and recital of 
possession rendered are evidence against the donoj*. and so against the 
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woman is not debarred by the status of raarriiige from 
making any disposition during the subsistence of mar- 
riage, as if she were a femme sole. 

Gifts by persons suffering from a mortal sickness are 
treated differently by the several schools. According to 
the Malikis such gifts are invalid. According to the 
Jdma-ush-Shatidt^ which is a work of- greaf authority 
among the Shiahs, a gift made by a person suffering from 
a mortal illness which ends fatally, is valid with reference 
to the entire dispositidii, provided delivery takes place be- 
fore the death of the donor, and provided the donor is in 
the perfect possession of liis senses. 

The principle is stated thus' : — 

“ A man makes a gift in death-illness (Marz-nUMaut) 
of all his property to another whilst in possession of his 


lessor of tlio plamtiit wlio coiries in Tinder liim. The evidence thns clear ► 
ly shows tliat iiossession was given, bnt none oT tJie authorities even in 
cases of gift show that possession must be continnons, indeed it would bo 
abatird to suppose tlio necessity of tlie hiisband’a never occupj’ing those 
premises which he has given to his wife. Now, thongli ttie valiil ity of a 
gift depends upon the seisin, the valitlity of a sale is derived not from the 
seisin bnt from the contract, and tlio passage cited from Macnanghten, 
p. 221, clearly shows that this deed mast l)e construed according to tlje 
rules affecting tlie laws of sale. Under this gift, the wife may have a 
good title when the other donees would not from failure of consideration. 
As the defendant has taken defence to tlie whole of tlie pi'cmises, and has 
only proved tlie title to a })ortiori, the verdict must be for the lessor of the 
plaintiff, but e.\(‘cution will be limited to that portion of the premises not 
given to tlie wife in tin's deed of gift. Wo will, however, reserve liberty to 
Mr. Leith to move to enter a verdict for the lessor of the jilaintiff for the 
whole, should lu' upon consideration think tliat liy the principles of Ma- 
hoinmedan Law he is entitled to such a verdict.’* 

Jh- ‘ 

iS'sLP Ij lIT o-jUj j 

b| ^ jf b ^b© Jt ^ ^j( (j| 

b( A^b Jbo A^Aj.as 
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senses ; is this gift valid with reference to the whole pro- re ii, 
perty or only to one-third ? Is possession of the donee ne- 
cessary for the validity of this gift ‘P Is possession of only 
a portion valid with reference to the whole ? If the donee 
takes possession of the subject-matter of the gift, locks it 
up in a case and leaves it with the donor, or in the case of 
a gift of a liouse, if the donor being sick lives in it, 
whilst the donee is in possession thei^eof, is his possession 
sufficient in law ? These involved questions are answered 
in this way : — ^‘^yes, the gift is valid with reference to 
the entire property and is not restricted to a third ; ” 


b ^ b 

y J 

h y J 

^ AJ 0 


v!b*^ 

JU ^U’i j 

A^A ^IJa^ ^^jAxs j ^ cUiUM.^ ^ 

Ji 

Ai" ^xr-> ^.j'j j.j'j 0.:xf ^Ua j 

(♦A « 

«(^^A objAfl.j j( ^jU jij viijji^ ;i3 

A^f e c^i-^ lx'^;f 

dtj^i A 5 ' jjf AxA^^ J yjj 

A^l J h wb^l A^* ^ C^**iv.v3(^ ^0^0 

^ 
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“ Possession of the whole is necessary ; without posses- 
sion, it is not valid ; ” 

“ If the donor dies before possession, the gift is void ; 
unless the donee is an infant and the donor is his guar- 
dian, for the possession of the guardian is tantn, mount to 
the possession of the minor and separate possession is not 
necessary. Possession of a portion is not effectual with 
reference to the whole ; ” 

“ If possession is actually taken of a moveable thing it is 
sufficient, tliough it maybe left in the liouseof the donor. 
As regards a house, if it is sufficiently clear possession has 
been taken by the donee, the mere fact of the donor 
dwelling in it according to custom or owing to illness 
will not affect tlie validity of tlie gift.i ” In the Sharaya, 
however, the principle is laid down differently, “ when a 
person,” says the Sliara.ya, “ ha-s ma,dc a- gift being danger- 
ously ill at the ifune, but aftennvards recovers, the gift is 
valid. If, however, lie siionld die of tiie disease, and the 
heirs refuse their assent, to the gift, it is valid only to the 
extent ot a, third of his estatiy, a,ecorJing to the host tra- 
ditional a,athority.” This divergence ot views is hardly 
reconcilable, nidcss it, he supposed that the question in 
the did not refer to the non-assent of 

t lie lu'irs, tliough upon tlie face of it there is no reason 
for supposing so. According to tlie Sharaya, the Shiah 
principle is exactly tlie same as under the Hanafi law. 
Wliilst tlie Jdnin-uxh-Shattdt would only see wliether at 
the time of the disposition, the donor was possessed of 
his senses, the Sharaya, would only note his death. Con- 
sidering the course of decisions on tlie question, in which 
it has been held in the case of both Sunnis and Shiahs, 
that a death-hed gift, unless assented to by the heirs, is 
valid only with reference to one-third of the donor's 
^ Jania'UHli-Sfuitl at, oliapLer (m 
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estate, probably there will be some (iiflB.culty in inducing 
the Indian Courts to accept the principle laid down in 
the Jihna-^ish-Shattxti as authoritative law. The question 
will require a thorough judicial analysis and discussion 
before it can be delinitively settled. 

According to the Shariiya, then, if the donor should 
die after the contract and before possession has been 
taken of the gift, it falls back into Ins inheritance.' 

Both these considerations are simple and easy of 
proof. Under the Hanafi law, gifts made m extrenih^ or at 
a time when the settlor or donor is suffering from a 
deutli-illness are valid with reference to one-third of his 
estate. The term ‘Sh^ath-ilbiess ” or Marz^il-Mwut is 
explained thus in the Falawa-i-Alawif iri : — 

‘‘ When a sick woman has giveji lier dower to lier 
liusband, the gift is valid if she recovers from her illness, 
and even though she should die of that illness, yei> if it 
were not a deatli-illness, the answer would be tlie same ; 
but if it were a deatli-illness, the gift would not be valid 
without the sanction of tlie heirs. As to the definition 
of a death-illness, it 1ms beeii said, and this is {approved for 
the Fatma., that wlieii the illiK'.ss is such that it is highly 
probable that death wall be the result, it is a death-illness 
whether she lias taken to her bed (>r not. Abu Lais has 
said that it is a death-illness when a man cannot pray 
standing ; and wc adopt tim, A sick woman having given 
her dower to her husband then diial, w]iereu])on Abu Jafar 
said, that if at tlie time of the gift she were able to stand 
up for necessary occasions, and raise lierself witliout assis- 
tmice, she slioiild be considered as one in liealth and tlie 
gift is valid. The most valid definition of death-illness is, 
that it is one wldch it is liighly probable will issue fatally, 
whetlicr in the case of a man it disables him from getting 

o o 

^ Shai'aya, p. 243. 
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Lecture II. for necessary avocations out of his house or not, such, 
as for instance, when he is a faheeh or lawyer from going 
to the munjitl or place of worship, and when he is a mer- 
chant from going to his shop, and wliether in the case of 
a Avoiirm it does or does not disable her from necessary 
avocations witliin doors. Tlie Jame, the paralytic, the 
consumptive, and a person having a withered or palsied 
hand, wlien the malady is of long continuance, and there 
is no immediate apprehension of death, may makt? gifts of 
the wliole of their property. But when a woman hi is 
been seize<l with the pains of hibour, her acts in that state 
are valid only to n third of her property, unless she re- 
covers wlien they become lawful to the full nniount. If 
she should give her dower to Iier husband, w’^Lile in labour 
and sliould die during tlie nifas (or prescribed, period for 
purification iifter child-birtli,) tlie gift would not be valid.'” 

The Il(uld-ul-MtiJd(lry liowever, states the rule in tlie 
following Wily : For Alarz-ul-Maid tliere is a period of 
one year, and gifts, and (other) obligations (enter- 

ed into then) are equivalent to bequests and Avill operate 
with reference to one-third, if possession was taken before 
the donor’s death. If the donor die before giving over 
posst'ssiun to the donee, then tlic bequest is null, for tlie 
gift of the inariz is it bequest, as Kazi Khan and others 
have explained this fully,” ^ 


^ At aiiotlior plaoo occurs tho following passago : — 

^ aJIa) tji^ 

^/cyo - AjJI.3 uAaA j (JLI Hi J Abo Aj^/o 

AaU j A*^ ^ il 

5 <^bc to Ail ^ 

AAjbj aJ^5 ) A^ 



HIBA OR OIPT SIMPLE, 


63 


Similarly a. sale (made in Marz-uU3Iaut) takes effect Lkcture ii. 
witli reference to a third. The gift of the sick has two Marz-iU- 
aspects, one with regard to its operation as a bequest, and 
the otlier with regard to the delivery of possession as a 
gift. In bequest, the right of j)roperty vests after death ; 
but in gift the property vests immediately.’’ 

, jLiJII j j J 

ij}/ Ua il Ail Jls ij sUix^i. JjUJt 

^ Aa-4* <3Gi>/ 0 vlJii- ijl aJjS j iL^f Jj-hj 

^ ‘SdLj U (j.A 

j ( Aivc Ajyc ^ ajy ^ Hi Ht J 

^/o ^ Al4iSrd 

j «ii^^IjJ| 

ipUJo 1 *aI: jl/^ <)b^( fjl AjJI liiy lii j A; Lo il 

J/U c»!^ Ul J lJU ^yxj 

bo|^ ci>^f ly^l 

H i^t ^ AAi/c ^ 

dlx^j Jhj Jf| y aJj3 ) J j lU^^j J] )t>^j J AXx> 

A3tX« clhj ^ jjb Ufi-« ac^fj J 

J . Lc^j A^ Uj A^xj y ix^ Jl^‘ 

jj ii;^-»^ diJlji-:! ^ oUh j.^s d,^yc ua^?:! j JisJ ^ 1^' Ajf 

^^1^3 ii;(^ ^J)| A^^j f^ylhxj ^t ^| ^ 

f y cij-Jl Ai< ol^:! Aj|«^b| ^^i Aj^ A^U| ^ j aLc o^>c j 

<>*J Vi-a:x!.,<^J J 0^4.-^f ^^7*^ 

4j5^ J ^ J'^ J djlSyAJ j«xxjtJ 

vL.ijJt Ai( ^y.i^^sUl g^U^ Aj^x> ^ lit U 

eh* I/O ijtk.4i^j( ^ J t/Aj( 

^Aj cjUjJf dijjSs ^t ( Aixsyx bpH ‘dy ) Ai^ ijij^ ^Jy 

j Ji if y dJyj jt^r^ ^ ^ A^iij JIaUj 

L5'^ J <x*.Ai4h ^ AjjjI^jrJI y 

^,ji Uj^ji ^^1 J CJ^ wUC^f 
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Lkctttrd II. When a sick person makes gift/’ says the FafAwaA- 
AlmngirU ‘‘ it does not operate beyond one-third, anything 
beyond a third must be returned by the donee. And this 
applies to the vendor in a sale.’’ 

It has been held that a deed of gift executed at a time 
when the grantor was about dying cannot operate save as 
a will, and if made in fa vour of one who is an heir, it is in- 
operative without the consent of tlie oitier lieirsJ 

Under the Hanati law, the term Marz-ul-M(iM is appli- 
cable not only to dis(rascs wliich actually caus(3 deatli, but 
to diseases from which it is probable that death will 
ensue, so as to engender in tlie person affeci^ed with the 
disease an apprehension of death. 

But it has been held by tlie Allaliabad High Coui’t, 
that wliere the malady is of long continuance, and tliere 
is no immediate appreliension of death, a sick person 
may make a gii’t of his entire property.^ A malady of 
' long continuance is an illness which Inis lasted for a year, 
and there is no immediate apprehension of death. ^ 




j el* el* J I, 

AaIp I (iXA ^ ^ 

jxki Aif ^ (3^1) 

^ ei-^^h j oiAiLL 

I/O ax^a-c ^ *‘^* el* ^ 

( J j Jar^f Axh 

• AjtxT ^3 w^ai.Lo (ii/ 

Radd-ul-MuhtA-r, V, p. 628. 

^ Sutherland’s Weekly Ileporter (B), p. 17. 

" Tills seoins to bo in aocordance with the principle stated in the 
M.nut- ufih- Shal tilt, which looks to thf) effect of the illness from which a 
in an is stiff cring, npoii his mind. 

* MuJiiiinindd GulsJiarc Khan v. Mariam Beijam, f. L. R. 3 All. 731. 
Labbi Bibee v. Bihhuti Bibee, 6 N. W. P. 11. C. Repts., 1874, p. 15a. 
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In the ease of LahbiBihee v. Bihhnn Bihee. tlie Allaliabad 

*- ’ ., 

High Court held that, according to Maljommedan law, a lahhiiHheG 

gift by a sick person is not invalid, if at the time of such 

gift his sickness is of long continuance, i. cr, has lasted 

for a, year, and In' is in full possession of his senses, and 

thert) is no inimodiate appreiiension of liis deatli. The 

result of this decision, is that a gift is not invalid, where, 

at the time of ttie gift the donor had sidfered from a 

certain illness for more than a year, and was in full 

possession of his senses, and tln're was no imim'diate 

rip|)rehension of his death, tl)ouirh Ik' di(Ml shortly after 

nialving the gift, but vvlieilnT fj*oin sncli si<*jc?ni8S or from 

some' other cause it w;is not possible to sa\'. 

In tlie case of Ghuluni Bndnfa v. IhtrHifd,^ th(* sann' (Vininm. 
Coui't held tliat the provisions of tlm Ma lnnnnnalan law a[o jutVlma ^ 
plicable to gifts, made by persons laljonring undm' a fatal 
diseasf', do not apply k> a. so-called gdft, made in lien of a 
dower-del )t, wliicii is regally of tin' naturf' of a sale. 

It follows tlnu’efori' tliat a p^''‘S()U lai>onr]iig under 
such a disease cannot niako a, vjilid gift of the whole of 
his property, until a y('ar lia,s elapsed from tln^ time he 
was first atback(Mi by it. 

When a gift is maih' l)y a person laixmring under sucdi a 
disease, it is good, to the extent of on<‘-i]iird of his (‘state, 
il tin* donee ha^s hemi pul. into possession by the donor. 

According to the Shard </>! tln^ Shiah law is the same, 
l>ut the Jdm.a-itsli-ShafMt^ as we have seen, state's the 
prill eiph> som e wh at dilf ers m tly 

As regards the cajVKdty (,>f a imindatory (vakil) to make 
a valiil hiha on liehall' of his principal, his powers are 

’ r Iv. R. 2 All. p. r Rcars.ni m.ikI njafifa.l, J.l . 

Miisis't. I,abl)i {idiet' v. Ijiboya lUhtc, G N. W. R. Coxrt 

Hepons, p. j 

9 
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Lectuke it. 


The Mouhooh- 
laJiii or (loiioe. 


The Mouhaoh, 


counterminous with those of the latter. A husband is 
not generally speaking the mandatory of his wife. 

Section III. 

The Moiihooh--lahu or donee. 

Any person may receive a gift, without distinction of 
sex, or age, or creed, provided lie or she is in existence at 
the time of the gift. A gift tlierefore to an unborn per- 
son, one not in esse^ either actually or presumably, is in- 
valid. A gift, however, to a child en ventre m. mere is valid, 
if the child is born witliin six months from the date of 
the gift, because in that case it is presumed that the cliild 
was actually existing as distinct entity in the womb of 
its motlier. If a gift is made to A. for life with re- 
mainder to a person not existing, — under the Hanafi, law, 
the gift to A. would take effect ms on absolute giftd but 
under the Sliiali law, A . would lake a life-estate and upon 
A.’s death,, the property would revert to the donor or liis 
heirs." A gift, however, to A. and his cliildian or de- 
scendants generally, or to his <les(amdaiits line after line/' 
or any gift coupled with such terms as necessarily imply 
that the property is bestowed without any limitation, 
would take effect as an absolute gift to A . 

The Mouhooh ; — The sidiji'd-rnatter of the gift. 
Anything over wliicli dominiu7i or tlie right of proper- 
ty may be exercised, or anything which may be reduced 
into possession either in pnvsentl or in fukiro, or any- 
thing, in fact, which comes within the meaning of the 
word rndl, may form the subject of gift ; choses in action 
and incorporeal rights may form the subject of gift equal- 


Baillicvs Dig., p. 517. 

” ir lu' (ito douor) should say T h.'ivo given this mansion to thee for 
life .and to thy sueeessor, it would be f)nly Unira or for bis owii Hfej 
Sharaya, p. 2U j 1 Qiierry, Droit Musuliuan, p. 59-4.. 
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Ij with corporeal property. A debt/’ says the KifAyah^ Lkotctre li 
^‘ considered with reterence to the prospect of payment is 
7 ndl or cor23oreal property, (so much so that zakdt is 
obligatory on it) ; and is susceptible of taviliL Con- 
sidered with reference to its present state, it is a ivasf 
or a quality, i, e., iiidebtednoss, and is susceptible of Ishdt 
or extinction. Hence, a gift of it to the debtor which is 
an extinction is valid both by analogy and on a liberal 
interpretation (of the law), but a gift of it to another 
wiiicli is tamlilc (transfer of property) is Vidifl on the latter 
ground.”^ Tin? argiiineMt theretV)re which was endeavoured 
to be raised in the case of illnlticJc Abdul ixuffoor v. MuiUch 

Male/i.ar has no fouiiila tioii wiiatsoever. On the coiitriiry, iru-imr 
tlie Hanjiti law, as givv.vn in the Ay/i/v/a/^., (expressly re- MaUha. 
cognizes the l(‘gality of gifts of incorporeal rights and 

^ Kifihjak (publishf’.rj wiUi tlio lLr<r'< tja), Cal. I'M., v.)l. 1.11, p, 098. 

IJiidcr tlio TrrMi.sl'or oi' (b'opetT.v A cl. ncitojiMblo eln iniHarc tranaforable, 
but under s. 135, tho debior is (vutiiled to a discliarrce upon l)aying 
the tnmsi'oreo tho firiee. :i(‘T.u:illy pni^l l)y Inin with iiuudontal ex|)ensea 
and interest. This prorislon does not apply to r’ii’ts, bnt wlnaher it would 
apply to a ]i/il)(i-bif.-(^inar: is a qucslion not unutteiuhnl with diflieulty. A. 
hiba-biL~eivaz, where nc)i, in neiliiy a, hib(> i>iiup!(\ is, in its lef^^'nl incidents, 
eqaivalent to a sale, ;Mvd yet is sul)jee.t in most of its aspects to the rules 
governinjLf hihii pbiH ph;., Wreild section 135, tticn ajiply to the case of a 
bU-ewaz, where some coiisideration is i|)royod, bearin*;^ in mind the [irovi- 
Bions of section 129 ? 

In Case 1, Maciiau,‘.>:li t en’s MahomiiUMlan faiw, Precedents of Wills, it is 
declared, tiiat tlio term (a.inlik is oiK' of jLpnuu'al import, and may bo ap- 
plied to a {.p’ft, w^hctlKn- nncondiiional or oomtitional, to a sa,Ie or to a will. 

But tlic term hiha (gift) siicni{ie.s tlie immediate transfer of [property to 
another witLont considt'ration. Thus the differeuce Ijctwoen an assign- 
ment of proprietary right and gift is, that the one is general and tho other 
particular/' 

Again, there is this pa.ssago in the AskhtUo-un-Nazilir :■ — “Tho circum- 
etances which constitute tamlUc are int'crckange of property ; dower, com- 
pciisation by a wife to her husb.uul for divorce from him, inhoricaaco, 
gift, charity, Invjuest, endownn^nt or apiiropriation, ]>lundcr, or conquest 
t>ver lawful things rund animala, finding of waifs, and amends to a person 
Itiiled and subsequently inherited by his heir ».r6 all famhk.*^ 

^ 1. L. R. 10 Cal. 111.2. 
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Lectuee II. cJums in action. And custom (nrf), to winch Mahom- 
medan lawyers have always attached considerable foFC^ 
in deciding questions on the ground of Istehsdn (“ favour- ' 
able construction ’’ or ‘‘ liberal interpretation,”) to make ^ 
the law harmonize with social progress, has accept^ ! 
the rule and carried it into practice in different dired- 
tions. Hence the gift of Government securities, which 
only carry with them the right of drawing interest on 
them,^ the grant of malUmmi rights, which confers on 
the donee the right of obtaining from Government the 
proprietoi‘’s share in the income of an estate, and the 
like, form frequent subjects of gift. Similarly under 
the Mohammedan sovereigns, assignments of revenue, 
which were called griints, were often trans- 

ferred by the grantees. 

Gift ofj)ro- A gift of property in the occupation of tenants is lawful, ^ 
oociii)jition^of for this implies the grant of the right to receive the rents 
toiuintB. from th(^ occupying tenants or lessees. But when property 
is held by another under a, lease or yarn, it cannot be given 
so as to convey the actual }>ossessory right to the donee, 
or to enable liim to obtain hhan possession of the subject- 
matter of tlie gift, as it will be incousistoiit with, and in 
contravention of, the contract witli the donor and his 
lessee. This, in fact, is the meaniiig of the passage in 
the FatdnmA Alwmqir%^ but if it be in the hands of an 
usurper or of a pledgee, or of a mustajir (hirer or lessee,) 
the gift is not lawful for want of possession.” 


‘ Nawah Amjad Alhi Khan v. Mohamdi Begum, 11 M. I. A., p. 517^, 
Dorah Ally Khan v. iSnlirnan Kadr, T, L. li. S Cal. p. 1. 

^ M aym a ‘ul - Anh ar. 

* Alatu^iri, 111, p. 521. 

^ The l one “ ijar’i ” or Imse, from which rmistCijir h derived, niider 
the Mahornmedafi J^aw, is riot r(’Siricr(Ml to a leuvso of lands or immoveable 
property. It ciimpi'oheads vaimais elassos of coiitraetH which come under 
the head of Bailment, with the exeepti'in of ])ledgo and deposits, whicli arc 



rOBA OR GIFT SIMPLE. 


69 


There is no hypothecation under the Hanafi law with- 
lOUt seisin.^ Consequently, when property is in the hands 
of a mortgagee or a bailee, the interest of the mortgagor 
yor .bailor, viz.^ the reversionary right, can only be conveyed 
by gift to the donee, and not the actual possessory right, 
"^hich by the fact of bailment or mortgage has been trans- 
ferred to the mortgagee in possession, or tlie bailee ; so where 
immoveable property is in the occupation of a lessee or 
a tenant, the right of receipt of rents alone can be grant- 
ed by the donor. The Bombay High Court, in tlie case of 
Mohmmdin v. lias decided that lands in 

the poss(3Ssion of a mortgagee cannot form the subject of 
hiba under the Mahommedan law. It is submitted, 
however, that this view is founded upon a strained 

Irc'ntod soparatoly iiTuler tlio lurad ol' Uahti and Wadiat ros[)(H’-tivcly. IMio 
torni rnui<t(\jir does not occur in the UedAnd. 

Tlie ])assago in tlie lledaya (vVraldc) runs thus — 

lif <>:! ji fif U 

^1^ O.J U>i y 

^ A^^Jl JLx^ 

The gloss of the Kifiiyali on tlu'. ahove is the Followirio- : 

JU) lil y bo 

cSAbo ^ y j 

3 <xPo^/o c>o fif JI 

hlj’ (UAiia. J ^4^^ fjaJ) 

* V o(^ 

In the Majma’ul-Anhar (ooinTinmtary on the {A Shrdkh 

Ibrahini ai-Ualabi, by Abdiir ilahaman styled 8 haik Zadah,) the . words 
' Murtahiii and Mustdji-r do not occnr witli refereneo to tlie snbjecd^ 
mentioned in the FatmvaA-Alamg^^m^ the ri^striction apiiarenily being 
confiiied to properties in tin' hands of a CrkdAh (nsarper) and properties 
transferi'ed under an invalid sale (haiA-JaAdJ ; Mtijma'al-Andiar (Ounstari" 
linople Ed.) p, 313, Chapter on Oifts. 

' lledaya, 11 J, p. 181). 

^ 1. L. R. G lh)m. j), G50, 


Lecture II. 

Hypotheca- 

tion. 


Midimudirb 
V. Alancher- 
shah. 
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Lkctitrk it. 


l^hah'iadf'e 
Hazra Bcgim 
V. KJiaia 
IJu ssaifi Ali 
Khan. 


and eiToneous apprehension of the Hanali law, under 
whieli seisin is requisite for hypothecation. Under the 
M/iJiki law seisin is not necessary. But, according to the 
corre(‘t vie.w of the Hanaii doctrine on the subject, there 
is nothing in it to preclude the mortgagor from granting 
his equity of rcdeTnption to another. On the contrary, 
under the la w relating to hmvdlai^ the debtor may trans- 
fer his liability to another. And a,s the property forms 
the security for the debt, tlie transferee obtains the right 
to redeem tlie property subject to the payment of the 
debt. But, when tlie property is not in the hands of the 
mortgagor, as is usually the custom in this (iountry, wljon 
it is only burdened with certain debts, wlncli are secured 
upon it, the mortgagor is perfectly entillod to make a 
disposition thereof. In the case of Shahzadee Haz- 
ra Jkgiim V. Khaja Hussain Ali Khu/nd it was hcdd by 
Peacock, C. J. and Jackson and Macplicrson, J J., that 
the existence of a mortgage at tlie time at which an en- 
dowment is ma,de does not render the endowment invalid 
under the Maliommedan Law. Delivery of possession is 
equally necessary in 'wahf as in hiba., and therefore the 
principle eiiumaat/ed by the learned Judges in the above- 
mentioned case is applicable to both. 

The gift of a property in the hands of a usurper, proba- 
bly stands on a different footing, the rigid; of the donor to 
such property is a mere inchoate gift, viz,^ to sue for re- 
covery of possession. A gift of sucli a right probably 
would not be valid. It has been held, however, that the 
sale of property of which the vendor is out of possession 
is validh Consequently, whether a gift of such property is 
valid or not under the Maliommedan Law, a hiha-bil 

^ Hf'dayii, 11 , p. 60(5, 

^ 12 W. R. p. 498. 

^ Mrdiinudin v. Mancherslnth, 1. L. R. 6 Bom. p. 650. 
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mvaz tliereof, whicli is equivalent to a sale in its legal 
incidents, would be valid. 

Eegardiiig the validity of a gift of lands and tenements 
in the occupation of tenants, the judgment in the case of 
MiMich Abdul Guffoor v. M'md. Malska has settled the 
question beyond any room for doubt. The Chief Justice 
dealing with the arguments urged against the validity of 
the gift said,' — 

The question, therefore, in this Court, so far as this 
deed is concerned, has been, whether having regard to the 
subject-matter of tlie gift, and the fact of there having 
been no actual ]')artiti()n made of it at the time when tlie 
deed was executed, as between the two doneevS, the tran- 
saction is valid in law as against tln^ j)laiiitiirs.'’ 

‘^This question lias been aagiiod before us at some 
lengtl), and we are much indebted to the learned Counsel 
on botli sides fc)r the pains wliieh they have taken to 
refer us to all the autliorities upon the subject. But 
having heard the matter fully argued, we are satisfied 
that the gift is valid, ami that tln^ (‘(inclusion at which 
the lower Court arrived is just.” 

“ The property, which is the subject of the gift, consists 
of several zcmindaries, and sliares in zemindariea, let out 
to tenants and ryots, as such estates usually are ; a good 
many lakhera j properties also let out to tenants ; several 
maUkdna rights of some value, and a variety of house 
property in Patna, and elsewhere, consisting of houses, 
vsheds, roads, gardens, &c.” 

There is no satisfactory evidence as to liow this latter 
property was occupied or utilized at the time when tlie 
gift was made.” 

The arguments on the part of the plaintiff resolve 
tbeniselves into three main points : ” 

' r. L. R. local. IIVZ. 
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Lecture 11. Ist^ That by Mahommedan law, a gift cannot be made 
of lands which are not in the possession of the donor, nor 
of incorporeal properties, such as rents, maUlmna rights 
and the like ; 2nd^ that an undivided share of a house or 
a zeinindari cannot be made the subject of a gift ; and 
that a gift to two persons without previous division 
and separation is invalid/^ 

“ In dealing witli those points, we must not forget that 
the Mahommedan law, to which our atiention has been 
directed in works of very ancient autliority, was pro- 
mulgated many centuries ago in Bagdad, and other Ma- 
hominedan countries, under a very different stiite of laws 
and society from that which now prevails in India ; and 
that, although, we do our best here in suits between Ma- 
hominedans to follow the rules of M.ahommedan law, it is 
often difficult to discover what tl)os(^ rules really were, 
and still more difficult to reconcile the differences which 
so constantly arose between the gr(nit expounders of the 
Mahominedan law ordinarily current iii India, namely, 
Abu Han if a. and his two disciples.” 

“ We must ejidea.vour, so far as we can, to ascertain the 
true principles u[>on which that law was founded, and 
to administer it with a due regard to tlie rules of equity, 
and good conscience, as well as to the laws, and the state 
of society and circuuiwstances wliich now prevail in this 
country.” 

Having premised thus far, we think that the first of 
the above points, although it has occupied some time in 
argument, may be very readily disposed of. In fact it 
appears to us to have been already settled.” 

‘‘We have been referred to several authorities, and, 
amongst others, to the Diirml M'ukhtat\ Book on Gifts y p. 
635, which lays down that no gift can be valid unless the 
subject of it is in the possession of the donor at the time 
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when the gift is madel Thus, when land is in the possession 
of a usurper (or wrong-doer)^ or of a lessee or mortgagee^ it 
cannot he given away ; because in these cases the donor has 
not possession of the thing which he purports to give.*’ 
But we think that this rule, which is undoubtedly laid 
down in several works of more or less authority, must, 
so far as it relates to land, have relation to cases where 
the donor professes to give away the possessory interest in 
the land itself, and not merely a reversionary right in it ; 
of course an actual seisin or possession cannot be trans- 
ferred, except by him who has it for the time being.” 

It is possible, too, that these texts may be explained 
by what we are informed was the law in Bagdad in early 
times with reference to land let on lease ; we are told 
that an ijara lease, which in this country means generally 
a farming lease of ryoti holdings, meant, according to the 
law of Bagdad, a lease of the land itself or its usufruct ; 
and that the owner of land having made such a lease, 
could not by law transfer his reversionary interest, so as 
to give the transferee a right to receive the rent from the 
ijaradar. (See Fatdwa-i-Alamgirij Vol. Ill, Booh on GiftSj 
p. 521.) 

“ Whether this is the real meaning of the authorities 
may be doubtful ; but it is certain, that such a state of 
the law in this country would render the transfer by gift 
of a zeinindari and other landlord’s interest simply im- 
possible : lands here are almost always let out on leases of 
some kind, and there are often four or five different 
grades of tenants between the zemindar and the occupy- 
ing ryot. What is usually called possession in this 
country, is not actual or khas possession, but the receipt 
of the rents and profits ; and, if lands let on lease could 
be made the subject of a gift, many thousands of 
gifts, which have been made over and over again of ze- 
10 


Lisctube 
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iiiiOTCRD II. mindaii properties would be invalidated. If we were dis- 
posed to agree with this novel view of Mahommedan law, 
(which we are not), we think we should be doing a great 
wrong to the Mahommedan community, by placing them 
under disabilities with regard to the transfer of property, 
which they have never hitherto experienced in this coun- 
try. Such a view of the law is quite consistent with se- 
veral cases decided by the Sudder Dewany Adawlut, (un- 
der the advice of the Kazis), and also by this Court (see 1 
Select Reports, 5, 12 and 115 note; 1 Bombay High 
Court Reports, 157, 16 W. R. 88, and 12 W. R., 498) ; 
and it is directly opposed to the case of Amirunnessa v. 
Ahedunnissa} decided by their Lordships of the Privy 
Council.” 

“ In that case a gift of large zemindaries wa s held to be 
valid, although it is clear that they consisted, as such 
estates generally do, of tenures and interests of all kinds ; 
no objection was then taken to the gift upon the ground 
that has been urged before us here, and indeed, so far as 
it appears, that point has now been taken for the first 
time.” 

“ Similarly, as regards the malikana rights, we are not 
aware of any reason, why rights of this description should 
not be made the subject of a gift, in the same way as 
rents or other incorporeal property of that nature. We 
have already decided that reversionary interests, carrying 
with them the right to receive rents, may be thus trans- 
ferred ; and other chases in action, which give the parties 
entitled to them the right to receive money from the 
Government or third persons, may be made the subject 
of a gift.” 

“ A malikana right, is the right to receive from the Go- 
vernment a sum of money, which represents the malik*» 
* 33 W. B. 208. 



HTBA OR GIFT SIMPLE. 75' 

share of the profits of a revenue-paying estate, when from 
his declining to pay the revenue assessed by the Govern- 
ment, or from any other cause, his estate is taken into 
hkas possession of Government, or transferred to some 
other person, who is willing to pay the rate assessed. 
There is nothing in principle, so far as we can see, to. 
distinguish a malikana right from a right to receive rents, 
or the dividends payable upon Government paper.’’ 

His Lordship then proceeded to deal with the argument 
urged on behalf of the appellant that the gift was bad on 
the ground of mushaa. It is urged : (1) that a gift of an 
undivided share in any property is invalid because of 
mushady or confusion, on the part of the donor ; and (2) 
that a gift of property to two donees without first sepa- 
rating and dividing their share is bad, because of confu- 
sion on the part of the donees 

But it must be borne in mind that this rule applies 
only to those subjects of gift, which are capable of 
partition. See the Heddya, Vol. Ill, Booh on Gift^ p. 293, 
where the rule laid down is to the effect that — A gift is 
not valid of what admits of division unless separated and 
divided.” See also BaiUWs Mahommedan Law, 2nd Ed. 
p. 520 ; Fatdwa-i-Alamgiri, Booh on Gift, p. 521 ; Mac- 
naghten-s Mahommedan Law, p. 201.” 

The rule, therefore, applies only to gifts of such pro- 
perty as is capable of division j whereas, reversionary in- 
terests, or malikana, or other choses in actim, are not 
capable of division.” 

It is said that one main reason for this rule, which ap- 
plies only to gifts, and not to sales, is to protect a man’s 
heirs against gifts made in defeasance of their rights. 
We were referred to certain texts which apparently fa- 
voured that view ; and it is also probable that another 
reason for the rule was to protect creditors against frau- 
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dulent gifts made by debtors, it being a well-known test 
of tbe honafide0 of a gift, whether possession of the thing 
given has passed to the donee.’’ 

It has been urged upon us, very strongly, that accord- 
ing to this rule of mushad^ the gift, which was made to 
the defendants in this case, is wholly void, because, the 
gift being of lands, no partition of such lands was made ; 
and even supposing the gift to be valid, as regards the 
zemindari properties which were let out on lease, it would 
still be invalid as regards the house-property, gardens, 
sheds, &c. which are not shown to have been let out on 
lease, and which were capable therefore of actual parti- 
tion.” 

We think, however, that this objection is not well- 
founded, as regards any part of the property in question.” 

As regards the zemindaries, the estate of the donor, as 
we have seen, was an interest in reversion, and the pro- 
perty which was transferred by the gift of these zemin- 
daries was merely that sort of estate which entitled the 
donees to receive the rents and profits. We find from the 
evidence of the defendants, (which was so clear upon this 
point that the Judge in the Court below desired to hear 
no more than that of two of the witnesses), that during 
Kaniz Fatima’s lifetime, she and Muleka were in separate 
collection of the rents, and that immediately upon the 
gift being made the possession was transferred, in the 
only way in which it could be transferred, to the two 
donees.” 

The Shiah Shardya-ul-Islam states, that the donation of 
a debt, or what rests on the obligation of another, is not 
valid to any other than the debtor or the person by whom 
it is due, according to the most approved doctrine, by 
reason of the condition already mentioned that it requires 
possession to complete it, whereas if made to the debtor 
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himself, it is quite valid and operates as a release of the 
debt.^ It will be seen from the above passlige itself, that 
there is a considerable body of opinion which is opposed 
to the view that the gift of a debt can only be made in 
favour of the debtor. On the contrary, many eminent 
Shiah jurists agree with the Hanafi lawyers, in holding 
that, according to a liberal interpretation, the transfer or 
assignment of a debt to a third person by the creditor is 
lawful. This view has been so generally approved of by 
urf or custom, which is the embodiment in practice of 
the general consensus of a progressive community, that the 
most approved doctrine mentioned by the author of the 
Sharctya may be regarded as entirely • exploded, if not 
erroneous.^ 

Under the Hanafi law the relea.se of a debt to the Hanafi 
debtor is valid without his consent, but becomes inopera- 
tive, if the debtor refuses to accejit the release. 

The Sliardya mentions simply that a release is valid 
without acceptance ; but it does not say what the result 
would be if the debtor rejects it. In the Jdma-ush-Shattdty 
however, a case is given from which it would appear that 
the result would be the same under the Shiah law as un- 
der the Sunni law, viz,^ that when the creditor discharges 
the debtor, he cannot again enforce the liability, but the 
debtor may insist upon his performing any ohligation 
which rests on the creditor, or forcing him to accept the 
debt. 

Speaking of the subject-matter of gifts, what may or what may 
may not form the subject of hiba, the Fatdwa-i-Alamgiri fo^m^the sub- 
has the following : — of hiha. 

The thing itself must be in existence at the time of 

' 8har6,ya-ul‘Islamy p. 242. 

* According to the Mma-ush-ShatMt^ the gift of a debt to a third 
person is TaJid according to urf (custom). 
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LiccTtfRE II. the gift, SO that if one should give the fruit that maj be 
produced bj his palm-tree this year, or what is in the 
womb of this slave, or of this sheep, or in its udder, the 
gift is unlawful though power be given to take posses- 
sion at the time of production, as of birth, or of milking ; 
so also as to the butter in milk, the oil in sesame, or the 
flour in wheat with similar powers. The subject of the 
gift mu>st also liave legal value, aiid possession must be 
taken of it to establish in it the right of tlie dorn^e, and if 
in its nature divisible it must be divided and distinguish- 
ed from, and not joined to, or occupied with anytliing else 
tliat is not given. Hence the gift of land without tlie 
crop tlien standing on it, or of a palm-tree in bojiring 
witliout its fruit, and vice versa is unlawful. So also of a 
house or vessel in which there is something belonging to 
the donor without its contents.’’ 

As regards tlie lattiu' principle, there is considerahle 

T)iv( rn:(MLf:o difference between the Hanaiis on one side and the 

V»ei vYiHMi the 

Bchoohs. Sliafeis Jind the Shiiilis on the other. Under the Hamifi 
law, if the subje<d is in its nature divisible, or forms jiart 
of a. thing udiieh is cnpable of physical partition or divi- 
sion, the gift is not valid until it is divided olf, or separat- 
ed from other projicrty of the donor which is not given. 
But where it forms part of an indivisible thing, or of a 
thing which can not he divided without coiisiderable 
damage to tlie entire property, the gift is valid though 
there is no partition. 

The Shiahs and ShSfeis differ in iota from the Hanafis 
regarding this principle. They maintain that the gift 
is valid in either case, because a gift is a tamJilc and 
valid as such in respect of all things whether they form 
portions of a divisible or indivisible thing. The Shiahs, 
however, insist that there must not be a complete igno- 
rance as to the substance of the gift, viz., that the sxxb- 
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ject Bhoitld be sufficiently indicated in order to leave no 
room for doubt as to what is given. Indefiniteness or 
ignorance as to the very subject-matter of the gift would 
avoid the grant, but not mere ambiguity which can be 
explained by other circumstances. According to the 
Siiafe'is, mere indefiniteness does not render a gift void, for 
an undefined but known share may be as much the sub- 
ject of proprietar}" right as a definite specific share. 

According to the Fatdtva-i-Alamgiriy ‘‘ the gift of a 
thing whicli is separated from, and emptied of, the pro- 
perty and rights of the donor is lawful, so also of a 
w/mhaci or undivided part of a thing that does not ad- 
mit of partition, or is of such a nature that some kind of be- 
ne Ht or advantage that can be derived from it while whole 
or undivided, cannot be derived from it after partition, as 
for instance a small house or a small bath. But the gift of 
a mniHfuid in a thing that admits of partition, consistent- 
ly with the preservation of all the uses whicli might be 
made of it before partition, is not valid. What is requir- 
ed is, that the thing given be partitioned and separjited 
at tlie time of taking possession, not at the time of gift.” 

“ The gift of a mushad or undivided part of Avluit does 
not admit of partition is lawful to a partner or to a 
sti’anger. Tlie gift of a mushad in wliat does admit of 
partition is not lawful eitlier to a piirtiier or one who is 
not a partner, and if possession is taken of it, llis?im-ud- 
din has reported tliat it will not avail to establish pro- 
lierty in the donee, but lie has said in another phxce that it 
will avail to establish it mvalidlyy and so it has been de- 
cided.” The subject of nmshaci has furnished a fruitful 
source of discussion in the law courts of this country, and 
the difficulties with which it is surrounded render it 
necessary, tluit the meaning of the doctrine, its ramm 
d^etre and the legal principles which govern it, should be 
considered with some degree of care. 


IjEctcre II. 
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Mushaa has been defined by Freytag as meaning plu- 
ribus comnmnis.’^ Every joint undivided property sub- 
ject to the right of more than one individual is a mushad. 
The word mushad is derived from shuyuh which means 
confusion. Where several persons own a particular pro- 
perty joint and undivided, no one of them can predicate 
that his interest is attached to any specific portion. The 
gift by one of the co-sharers of his share in such a property 
is likely to create confusion in its enjoyment by all the 
co-sharers. It will be seen, therefore, that the doctrine of 
mushady which implies a prohibition against the kiha of 
joint undivided properties which are partible in their na- 
ture, owes its origin among the Hanalis to a rather ner- 
vous dread on the part of some of their principal lawyers, 
notably Abu Hanifa, that unless divisil)le things were 
divided off, it would give rise to disputes and complica- 
tions in the enjoyment of such subjects. 

Abu Hajiifa cn.rries his objection to indefiniteness, in 
other words, to the gift of joint undivided property 
which is capable of j)i^rtition, to the utjnost limit. But 
there is a marked difference between him and his disci- 
ples on the point in question. Generally speaking their 
views are more in accord with the requirements of a 
progressive community and less casuistical than those of 
Abd Hanifa. The following passage from the Alam- 
girl will bring into prominent relief, not only the views 
entertained by tlie early writers on the subject, but 
also the nature of the divergence between the master 
and disciples, though the principles laid down therein 
must be taken subject to the enunciation of later 
authorities. 

The gift of a miishad^^^ says the Fatdwa-i-Alamgirif 
that admits of partition to two men or to a group is valid 
according to the two disciples, and invalid according to 
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Abfi Hanifa. But it is not void^ so that it avails to Lecturk ii. 
the establishment of property by possession. Siidr-ush- 
Shahid has remarked that when a person lias given what 
admits of partition to two men, so that the gift is invalid 
according to Abu Hanifa, and possession is then taken, 

(he riijht of propertii ts cstahlished in tlisni invididh^ and 
so it has been decreed, (Confusion on botli sides in pro- 
perty susceptible of jiartitioii prevents tlie legality of gift 
according to them all, and when the confusion is only on 
the side of the donee, it prevents the legality of the gift, 
accoi’ding to Abu Hanifa, ihovcfli it has not that effect 
ill the opinion of the disciples. And if one sliould make 
a gift to two persons who are would be la wful 

according to tliem all, as in the ca-se of sadkah, or 
alms. But if tlu?}^ are rich, and tlie gift is made to eacli. 
of them in lialves, or if it is made vaguely, by saying, ^ I 
hiive given to you botli,^ or with an exces>s in favour of 
o})(‘, as by saying, ‘ To tliis one a third of it, and to this 
one tw(j-tliirds of it,’ it is unlawful in the three cases 
according to Abu Hanifa.; while, according to Mo- 
hiiintned, it is lawful in tlumi all; and according to Abu 
\ iisnf, it is lawful in tlie two cases where the gift is 
nvdile to l)oth iudeiinitely, or in balves, but is not lawful 
witii uny excess in favour of one of tbeni. Wlien two 
pt rsons have givcJi a mansion to one person, the gift is 
valid, according to all opinions.'’ 

‘‘A gift by one person to two others of tlie half of two 
^slaves, or of two or ten pieces of cloth of diffea-eiit kinds, 
as clotli of Morv and cloth of Herat, is lawful wben fol- 
loAved by possession. So also of cattle of dilftu’ent kinds, 
hut if the cloth or cattle be of the same kind, the gift is 
lawful, unless a partition is first made. In like man- 
lau’, the gift of a share in a wall or wny or bath is lawful, 
acco7yipanied, wilh a porter to take possessiov. As, 

II 
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for instance^ when a house is given with all its riglits and 
boundaries, which include a party wall, or a right of way, 
held in common with other persons, the gift is lawful as 
to these also.” 

‘‘ If half a, nniTision were given by way of gift, or in cha- 
rity, and delivered, and the donor should then sell, or 
give it by way of charity to another person, it is mention- 
ed in the Jse/ that the sale Avould be lawful. And it is 
also r('port(Ml in the Asaf that if lialf a niansion w^ere 
given to a person, and delivered to him, and the donee 
should S(dl it, tlje sah^ would not be lawful, and it is ex- 
pi'essly stated in some Jatdwa that this is approved. But 
it is said in other authorities, tluU />e.s*,s’r,sshn? under (m 
inviilid, gift (ivadlu to the edahlMhtnent of jyroperty^ and that 
it has heen so derided., rontrary to what is stated to he valid, 
tn the Iniadiah ; and the v'ord /h/zre, or derisUyn., is 
stronger than the word vatid ^ 

Jf a mail should make a gift of a mansion in which 
tliere arc' some' effects belonging to him, and should de- 
liver the niansion to the donee, or deliver it witli the 
effects, tlie gift would not bo valid. But there is a de- 
vice by which a valid gift can be made of thc^ mansion ; 
and it is by first making a. deposit of the c^ffects with the 
donee, vacating them for him, and then making delivery 
of the mansion. And, in the opposite case, if he sbould 
make a gift of the effects without the marrsion, and va- 
cate; tliem for the donee;, aud then make delivery of the 
mansion, the gift would be valid ; and if he should make a 
gift of the niansion and cffe;cts together, and vacate them 
Loth for the donee, the gift would be valid. If a separa- 
tion is made in the delivery, as by giving one of the two 
and delivering it, and then by giving the other and de- 
livmlng it, and a beginning is made with the mansion, 
the gift of the mansion is not valid, but that of the 
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effects is valid, while, if a beginning were made with the It- 

effects, the gift of both would be valid together. And if 
one should give land witliout a growing crop, or the crop 
without the land, or trees without their fruit, or fruit 
without their trees, and vacate them for the donee, the 
gift would not be valid in either case ; for the union of 
each with its fellow is such that the parts of one are in 
contact witli tlie parts of the other, and tlie gift is like 
that of a mushaii in a thing susceptible of partition. 

But if he should give each of thorn separately, as, for 
insiance, the crop ainl then the land, or the Lind arid tlien 
the crop, and deliver them together, the gift would be 
Lawful as to botli ; while, if he separate them in delivery, 
it is valid as to ludtlier, whichever he may biggin witli. 

If lie gives the mansion and does not deliver it till he 
gives the effects also, and then delivers them together, 
the gift- is hiwful ; in the same manner as when one 
gives a bag and corn sacks, and does not deliver them 
until he makes a gift of the corn contained in tliem, arid 
then delivers both, th(‘ gift is lawful as to tlie whole. 

But if the mansion is given empty, and then delivered 
or occupied, it is not valid ; nor would his 
Baying, ^ Take possession,’ or " I have delivered,’ be valid 
wlien the donor, or his people, or goods are in the 
niansion,” 

The gift cd‘ a sluujhiU or thing which occupies another, 

IS lawful, but the gift of the rmishghdlj or thing occii” pyin^’ riTui 
pied, is unlawful. The principle in tliis kind of cases is 
that the thing given being occupied with property of the 
donor prevents the taking of possession, which is neces- 
sary to tlie completion of tlie gift, but that the thing 
given occupying the property of the donor has not that 
eileet. As an example of this, the gift of a leathern bag;, 
in wliicli them is food of the donor’s, is not lawful, wliile 
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a gift of tlie food in the bag is lawful. And if one should 
give a beast of burden having a load upon his back, the 
gift would not be lawful ; but if tlie burden is given, and 
beast and burden delivered together, the gift is lawful. 
So also tlie gift of a. pitcdier without the water in it is 
not lawful, but the gift of the water without the pitcher 
is lawful. If a wan shmild give ilic crop on his land., or 
the jriiit on his tree., and direct the donee to reap or to gaiher 
it, and he should do so, the gift wouhl he lavfid on a favour- 
ahie efyustructioii ; but if he is not permitted to taloi 
possession and does so, he is responsible.' ' 

If a person should give a mansion witli its effects and 
deliver them both, and a right is snbsecpiently establish- 
ed to the ell’ects, tlie gift of the niansion is valid. So 
a.lso if one should give sa^cks with goods in them, or a bag 
witli the food in it, aiid deliver them to tlie donee, and a 
right is subsequently established to the contents in either 
case, tlie gift remains complete a.s to tlie sacks and the 
bag. But if one should give a mansion of which posses- 
sion is talcen, a,nd a right is then established in a part ef 
it, the gift is void. And if one should give land with the 
crop upon it, or a tree with the fruit on it, and make 
delivery of both, and a right should then be establislied 
ill the crop or the fruit, the gift in tlie land or trees is 
void. A person ma.kes a gift of his land wiili the crop on 
it, and cuts and delivers the crop, after which a right is 
established in one of them, the gilt is void as to the 
other. 

“ When a man has given property which is in 7nnzari- 
hat, i. e., invested in partnersliip business, to the rnuzdrih, 
i. c., managing partner, and part of it is in his hands, and 
part of it due b}" others, the gift is lawful as to the 
former, but as to the remainder it is hiwful only if the 
donor have said, ^ Take possession ; ’ and if any part of 
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the property be profit, the gift is not lawful. When one of 
two partners has said, ‘ I have given thee my sliare of the 
profit,’ it has been said that if the property itself be in 
existence, the gift is not valid, by reason of its being 
m mhm in what admits of partition ; but if the partner 
lias lost tlie pr(;>perty, the gift is valid by reason of its 
being an ishlt^ or extinction of right.” 

It will be seen from tlie above extract, wliieli lias been 
uiven m extcAiso, in order to bring clearly bei'ore you tln^ 
condition of society in which the rules were promulgated, 
wliat were the subjects to which they were in the main 
applicable. 

The principles, tlierefore, Inive lieen construed by the 
later lawyers most lilierally, as I sliall endeavour to sliow, 
and also to prove that the spirit of theMahommedaiiLaw, 
ev('n whore it Inis been subjected to patristic influences, 
is in accord with the requirements of progress. Bearing in 
mind the principle, that possession validates an imperfect 
or incomplete gift? the author of the 
deflnes thus the term Z:a 5:^-7 mi/, compkde posses- 
sion : — and the meaning of kahz-'id-kam/ll (complete seisin) 
with refererK*e to moveables depends upon their nature, 
and with reference to immoveable propeidy as is suitable 
to its nature, as the taking of the key of a lionse, wliich is 
e([iii valent to its seisin.” * '^'■According to Ahu 

Hanifa, if a person make a gift of his house to two people, 
it is not valid and (this is his view) regarding all objects 
wliich are capable of division, but according to the two 
disciples the gift is valid.” * Nor is it valid according to 
Ahu Ilanifa, if the donor define the shares. ^‘But the 
accepted doctrine is directly opposed to his view. If a 
Rian make a gift of a moiety of his house in favour of one 

* p. 342. 

’ Fo tiiwa i* Kazi Klmii, (Oal. Eel. 1 1 , p. 282.) 
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person and of the other half in favour of another person, 
and deliver the same to both simultaneously ( ) it is a 
valid gift. But if the delivery to one is before the other, 
it would not be valid, although Abu Hanifa says it is not 
valid in either case,” ^ 

A }iihaAyil-m/iiiilui(i a gift of an undivided joint proper- 
ty does not appear, therefore, to be void but only invalid, 
and possession remedies the defect. 

The says “ and Yahub Pasha has 

held, that if a person malce a gift to two persons of a 
thing which is capable of division, that is an invalid 
hiha, but it is ncd [hatil) void according to linarn Abii 
Hanifa, so if the donees take possession, it estaJ)lishes pro- 
perty in them according to his saying and the fatwa is 
according to it.” This view is in exa^ct accordance with 
what. Sudr-ush-Shaliid holds. That a righii of property 
in a share of a joint undivided property comes into 
existence upon possession being taken of it is clear from 
the following passage in the Ma/jm,a-ul-Anhar : — “ In the 
Jama-ul-Fumdain and Bazdziah it is stated tliat hiba--i- 
/(hid is perfected by possession and the/eiH^a is according 
to this, thong!) some have said, the other is con-ect, but 
tlie word futwa is stronger than (a)rroct.” Regarding 
the words of the author that inushad prevents the (30in- 
pleteness of a gift, the commentator says, the reason is 
tliat seisin is necessary, so it is mentioned in the Fmvlwm^ 
but Zailye ha,s held that the gift of such a. thing in wliicli 
the idght of the donor is attached is invalid, and in tbe 
lm,adi(ih it is stated that the gift is only incoiiiplete ; ami 
Ha,mawi lias stated in his commentary on the AM(di 
that this doctrine is subject to two sayings owing to 
which difference has arisen regarding such inmJmd which 

' Ka'/-i Kliari, [>. 2S2 

■ i> 
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capable of division, that is, whether siicli hih<i is void 
or only incomplete, Imt it is more correct that it u incojn/jdete 
as is stated m the Bazaziah, And in tlie Dwrrwr-id-AMcdiiid 
it is stated that an invalid hiha, (^ift) confers tlie right of 
property by possession and the fahmi is upon this, so in 
the Fimda.ind' 

The commenting on the above says, 

in th(^ Durrur it is stated from the that posses- 

sion under an invalid gift would avail to establish the 
right of property and the fatwa. is in accordance with 
iliis. And so also it is stated in. the Bazaziah^ which is 
(‘(uitrary to wliat is mentioned a.s correct in the Jniadvih^''' 
hut tlie word /hi/ro is stronger tliaai tin' word correct &c. 

Actual possession, however, does not seem to bo neces- 
sary to complete the hihaj or at least to destroy the de- 
ti.'ct arising from tlie fact of a. certain property Ix'ing plwri- 
hits comm/ftms. The authority to ta.ke possession is re- 
garded by the jmists as sutfici(a.j.t. 

‘‘ 111 tlie Himddici it is stated from the 
wa, that if a person inalce a, gift of the crop which is ^ 
staudiiig on the land, or of th<‘. dates which are hanging « 
on the trees, or of the scabbard which is on tlie scimetar, 
or of a. buLlding, or of dinars wiiich are owing from another 
]H‘rson, or of anything which may be measured, and 
autlnirize (tlie donee) to reap it, or to take it down, or to 
t idvc it off, or to take possession thereof , or to measure it, 
oMd [the donee) has done it^ it is valid l)y a. lilieral interpre- 

^ p. 2/2. 
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Lkcturb II. tation.' ” And, again, “ if the donor himself or his deputy 
makes a division, or if the donor authorizes the donee to 
make the division with his partner, this makes the gift 
complete (laimil).~'’ And this opinion is still further 
enforced by reference to Kazi Khan. “ If a gift be made 
to a man, smd he appoint two persons to take possession 
on his behalf, and they both take possession, that is 
lawful as is stated in Kazi Khan.” “ 

From the examples given in the Arabian law works, it 
< ■ * 

Dociriiio of easily be inferred tliat tlie doctrine of rmi^had was i^pli- 

mu^iluu'l mtl ^ 1 *11* 

a,[)plic,:i))i (3 to cable only to sinall plots ot lands and houses; it does not 
zemimhiriH. been Contemplated by the Aiubiaii jurists, 

that the doctrine should be a/p])licai)]e to specific shares 
ill larire estates or zemindaris. At the time when this 
<loctrine was first enunciated anioni;- tlie H.anafis, there 
does not appear, from contemporaneous records, to have 
existed hirgn estates sucli a.s are known to us in tliis 
country. The Arah conquest had broken up the landed 
proprietary of ancient Persia, and tbe DeJihin who was a ze- 
■ mindar under the Sassanides became a mere liusbandmaai. 
Under the Arab rule, tlie land of the country wa-s distri- 
1)11 ted either amoii^ the Arab colonists, or allowed to re- 
main in the liands of the old propraetors oii a scale which 
would prevent tliem forming a combination to destroy the 
new g'overnment ; sucli seems to ha ve been the economic 
condition of so(dety about tlie beginning of the Ilaaiafi 
la-w, and the time when the early jurists of that school 
ilonrished. The wealth of thep<M>])le was chiefly derived 

‘ Radd-vl-MuM.Cvr (Shann), Vol. IV, p. 782. 

^ Ibid., p. 780. 

aJ AajG 

I)(3livcry uf possossion (tasiimj is presiiTtiod. ^ 

* Ibid., p. 779. 
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from common trade, immense flocks of sheep and goats, ii« 

large groves and plantations. Apparently, therefore, the • 
doctrine of mushad was not intended to apply to large 
landed estates such as came into existence in later times. 

The Judicial Committee of the Privy Council, in the 
case of Ahedoonnissa v. Amserocmnissa^ discussed the ques- Ahedoon- 
tion whether the objection of invalidity to a gift on the eeroonnum, 
ground of m/mhad was applicable to shares in a zeniin- 
dary which themselyes paid revenue separately. 

“ A legal objection to the validity of these gifts was 
made in the High Court on the ground that the gift of 
mnshady or an undivided part in property capable of parti- 
1iion, yfas by Mahommedan law invalid. This point ap- 
pears to have been taken for the first tiine in the High 
Court, and was argued a,t this bar. Tliat a rule of this 
kind does exist in Mahommedan law with regard to some 
subjects of gift is plain. The HedJya gives the two 
reasohs on which it is founded : First, tliat complete 
seisin being a necessary condition in cases of gift, and 
this being impracticable with respect to an indehnite part 
of a divisible thing, the condition cannot be perforimai ; 
and, secondly, because it would throw a burden on the 
donor, he had not engaged for, viz,^ to make a division. 

(See Book XXX, c. i, 3 vol. 293.) Instances are given by 
the writers of undivided things which cannot be given, 
such as fruit unpdiicked from the tree, and crops unsever- 
ed from the land. It is obvious that with regard to 
things of this nature separate possession ^nnot be given 
in their undivided state, and confusion might thus be crea- 
ted between donor and donee which the law will not allow.’’ 

“ In the present case the subjects of the gift are definite 
shares in certaiiifisemindaris, the nature of the riglit in 
them being defined and regulated by the public Acts of 
the British Government.” 

^ 12 
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Lkcttjre II. The High Court, after stating tliat tlie shares, were for 
revenue purposes distinct estates, each having a, separate 
number in the Collector’s books, and each being liable to 
tlie Governinent only for its own separately a.ssessed re- 
venue, and turtlier that the proprietor collected a definite 
share of the rents from tlie ryots, and had a right to tliis 
definite share ajid no inori^, held that the rule of tlie 
Mahoiiiiinidan law did not apply t^o property of tliat 
description.” 

In tlieir Lordships’ ojiinion tliis view of the lligli 
Court is correi't. Tin; princi[)l(i of tin; rule and the 
reasons on which it is founded do not in tlieir judgment 
apply to prop(‘rty of the pecnliar description of these de- 
tiaite shares in zcmindaris, which, are in their nature 
separate estates with separate and delined rents. It wa.s 
insisted liy Mr. Leith that the land itself being undivided, 
and the owners of tlie shares entitled to require partition 
of it, tlie property ronmined mvi^haa. But altiiough this 
riglit may exist, the shares in zemindaris appear to their 
Lordships to be, from the special legislation i^elating to 
them, ill tlimuselves and b(d‘ore any p.iiiition of the land, 
definite estates, capable of distinct enjoyment by percep- 
tion of tlie sejia.rate .Tml delined rents belongiug to them, 
and therefore not falling within the principle and reason 
of the law relating to n/.n.,s7/.e(f 

Wlieii a^ gift hil-inmltiiii is made; of property that does 
not admit of partition, it is a condition of the gift that 
iln' (pia.ntity be kiioivn or specified^ f(>r if one were to give 
his sliare, the share being unknown, the gift vvouhl not be 
lawful as ignoraaice of the share uiiglit lead to disputes.^ 
Jaffar Khan In the caso ef Jn//ar Klut'ii V. Hahshoa it wa.s held by 

V. Hithahee 

Bibi. 


^ SoJriha Bcguniv. Alchauia an n.iid olliors, L Mad. p 115 

- Frit Av. ri-i- Alaiiifpri, IV, )). 5211. 

^ i Sn!. Ilo})., p 12 . 
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fh (3 Sudder Court, that a gift of land forming part of joint 
property to be valid must be divStinct, and the boundaries 
and extent of the property given be known. 

Tlie older rulings of tlu3 Sudder Court, it must be ad- 
mitted, gave effect to the objection based on the ground 
of m/mhaa to an extent perhaps not Aviirranted by the 
spirit of the Mehommcdan Law.^ But i.he m()r(^ recovt 
decisions of the High (!t)urts of Cahutta and Allahabad 
liave taken a broader view of tlie quv'stion, and more in 
aec'OTvhin ce with, the principles enunciated in i u oder n 
works like the Majnia-ul--Anh.(ir and tin', R/uld^ 

In tlie case of Jewan IhiMJi v. Indiaz UeqimA however, 

lUi.k^h V. 

the learned judges seem to have gone biyond the liniits nvyw/w,, 
laid down by the modern Maiiomimslaii jurists. In that 
case, the daughter of a deci^astul Ma.h(>ninnM]a.n siumI to 
set aside a, gift of her fafher's o.stati‘ made liy him diniiig 
his lifetime to tlie defmidaut his eldest son, and for 
possession of her share. It a.pjieai'ed that the gift to 
the d(3fendant by tlie fatlior com|)rised, amongst otlnu' 
properties, one-third share in C(3rt:iiu joint and nndivided 
zeniindary villages. As tlie holder of these sliares, tli(‘ de- 
fendant hs father was entithid to a. one-third slia.re of the 
profits of tlie villages afti^r ]>aynienl' of the Government 
reveiuK) village exptmses and costs of col!e(dion. The 
plaintiff contended, that the gift of ilu'se shares wa,s in- 
valid on the ground of 'yivmhad. The High (joiirt held, 
that t]i(‘ gift of a defined share of landed estai;es wjis not 
<'peu to the objection of ninsluid^ a didiiied share in a landed 
estate being separate property. Tliis view app^airs to go 
beyond the expositions of the MusulmaM jurists, though 

' Meer Ahdul Kur&ern v. F tick run nl.^^so Feiit/m, 3 Sol. ll('j>()ris\ 

!>■ 44 ivoto ; SijHd Shah Ba,sil AU,y v. Sycd Sluik iiiLfun-nd-drn ^ 3 Sol. Mop-, 

-I7G ; i/(A.s,a. Kluinnin hum v. Munst. Jana Hihc.c. 4 Sol. Mo{)ons, p. 210. 

‘ I. L. R., 2 All, p. 93, 
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K<m.m 
Hussain and 
another’ v. 

S harif-u fi- 
nis sa. 


it may not probably be inconsistent with the spirit of the 
law. 

In Kadm Tlussain and another v. in 
whicli the gift was by one person of two donees, the 
hihanamah was in the following terms : — 

I Beclii do hereby declare that one-twelfth muafi 
share, and a dwelling-hotise containing a room facing 
north and east, and five yards of land in front thereof, 
two halls (dahm) facing the east, a door, a privy, a court- 
yard and a stair-case constitute my ancestral property, 
and are held by me under a partition deed. I have made 
Kasim Hussam and Nazvm Hussain (defendants) absolute 
owners of the above projTerty together with all its bound- 
aries, ‘ asli ’ and ‘ dalcldli ’ rights, whether large or 
small, and appertaining to it. The property is free from 
the I'ight of any one else and unincumbered by hypothe- 
cation, charge, gift, sale or mortgage. There is nothing to 
prevent the validity of the transfer, and the property is 
in my exclusive poss(^ssion up to this day, and I have 
placed them in proprietary possession thereof. Neither 
I or my heirs have any right or interest left in it. I have 
substituted (Kasim Hussain and Nazim Hussain) on the 
following terms : — During my lifetime the income of the 
property shall remain under my control ; after my death 
they shall become absolute proprietors thereof in equal 
shares, and apply its income to meet their necessary ex- 
penses, they shall not have power at any time to transfer or 
create ii cliarge upon the property ; should they directly or 
indirectly transfer the property, such transfer shall be 
invalid in Court in face of this instrument.” 

Upon a suit by one of her heirs, two grounds were taken 
to set aside the deed, first that it was a will, and therefore 
invalid as regards two-thirds, being without the consent 

. 1 I. L. K., 5 All. p. 285. 
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of heirs/ second^ that the gift was bad on account of 
mrishM, With reference to the first objection, the learned 
judges held as follows : — 

The deed purports to transfer tlie title in the donor’s 
sljare in the muafi state to the defendants and constitutes 
them proprietors, but reserves to the donor the income for 
life. A gift of specific shares is not open to objection un- 
der Mahommedan Law, and the gift is not otherwise void 
by reason of the condition for reserving to the donor the 
profits either for want of the seisin required by Mahomme- 
dan Law of the property given, or in consequence of the 
condition vitiating the gift. It was hold by the Privy 
Council in Nawah Umjad> Ally Khan v. Molmimdee Beyum> 
that though the transfer of a legal title will satisfy tliat 
provision of tlie Mahommedan Law which relates to the 
point of seisin in its legal and technical sense, yet that 
alone will not suffice when no intention exists to transfer 
the beneficial ownership either present or future, but 
when there is real transfer of property by a donor in his 
lifetime under the Mahommedan Law, r(?serving not the 
dominion over the corpus of the property, nor any share of 
dominion over the corpus^ but simply stipulating for, and 
obtaining a right to the recurring jiroduce during his 
lifetime, there will be a complete gift by Mahommedan 
Law. Their Lordships observe : — 

‘ The text of tlie lied ay a seems to include the very 
proposition and to negative it. The thing to be returned 
is not identical but something different. See Heddya^ 
Chap. Gifts, Vol. Ill, Book XXX, p. 294, where the objec- 
tion being raised that a particijiation of property in the 
tking given invalidates the gift, the answer is, the donor is 
f^ubjected to a particijiation in a thing wliich is not the sub- 
ject of his grant, namely, the use of the whole indivisible 
^ 11 Moorc’e Ind. A})p. 510. 
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Lkctttre 11. article, for his gift related to the substance of the article 
not to the use of it.’ • In that case tlie subject of the gift 
was Government Promissory Notes, tlie interest of which 
had been reserved by the donor, and their Lordships go on 
to say : — Again, if the agreement for the reservation of 
the interest to the father for liis life be treated as a re- 
pugnant condition, repugnant to thf‘ whole enjoyment by 
the donee — here the Mahommedan Law defeats not the 
grant but the condition Hedaya, Chap. Gifts, Vol. Ill, 
Book XXX, p. o07.’ The mere reservation of tlie incoirie 
of tlie estate will not therefore vitiate the gift, and the 
Subordinate Judge’s finding in tliis respect is erroneous. 
The deed contaiiual a condition jigainst alienatiou,^but. 
that, will not vitiate the gift. With reference to 4he 
second ground of objection the learned judges' said as 
follows: — 

The appellant’s objection as to the finjinhiu respect 
of the staircase, door and j)rivy is also valid. Tins portion 
of the gift his been disallowed because tlie aKve things 
are undivided.” , - 

On this subject Ihddifa on ‘ Gifts Book 3^X, Ch. I 
is as follows ! — A gift of part of a tiling whicji is capa- 
ble of division is not valid, unless the said part be divided 
off, and separatinl fixnii tlie property ol* tlie donor," but the 
gift of part of an indivisible thing is valid.’ The things 
referred to appear to be common to tlie occupants of the 
premises wlii<di in other respects were divided, and are 
incapable of division, and the donor gave all her interest 
in them to the donees, the gift is not, in consequence, in- 
valid. It is obviously absurd to give effect to the gift in 
respect of a liouse, and disallow all means of ingress and 
egress.’ ” 

A gift of a property jointly to two donees is valid if 
they are authorized to make a partition among thein-* 
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selves^ or if they take possession of the subject-matter of 
the gift. But there seems to be a doubt when one of the 
donees is a minor and the other an adult. Some of our 
doctors,” says the ‘^^are of opinion, that if 

II gift is to a minor and an adult jointly witliout division 
of their specific sliares in mushad property it is invalid, 
and as the minor cannot himself take possession of his 
share, the gift cannot be completed.” According to Abu 
Hanifa, however, as aJr(^ady sta.ted, then' is no distinction 
whether the gift is made to two hihir or adults, or 
one adult and the other a minor or both minoi-s. 

And again, if tlu' gift is to one adult and one minor, 
the latter being in tlie }fa,rwa/nsh (cnstod}^) of tlie former, 
or to two sons one axlult and the other a minor, it is not 
valid.” The reason upon which these principles are 
founded appeal's far-fetched, tliough tlu' Allaliabad High 
Court apparenj^ly recognized it in the case of Ekcmi-ud- 
din V. Zahida BiM.' 

In this case it appeared that one Sheikh Kadir Buksh 
devised certain property amounting to a one-fourth share 
of his estate to his eldest son Zaliir-ud-din, subject, how- 
ever to this reservation, that a portion of the property 
f^ituate on the north side of the river Ravi, and consisting 
of “ lakheraj lainls should pa.ss on the testator's death to 
Zaliir-ud-din, but that the remainder situate on the south 
of the river should be held and possessed by the testator’s 
youngest son Aman-ullah for the purpose of collecting 
and paying the revenue due on both portions without 
any rendition of accounts, until sucli time as a competent 
‘'^011 sliould be born to Zahir-ud-din,” the reason being that 
Zahir-ud-din was unfit to look after the lands paying 
^'eveniie to Government. On the death of ttuur father, 
Zabir-iul-din and Aman-ullah lield and possessed the pro- 
’ r* Is’. VV, IV, 11. C. RopojiH, [). 


Lecture II, 


Niznrn.~ii.(U 
(fin V. Zahida 
ilihi. 
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Lecture II . perty above-mentioned in accordance with the will of the 
testator. On the 1st of September, 1864, Zahir-ud-din 
executed a deed of gift of the one-fifth 8hat*e devised to 
him in favour of two of his sons, Nizam-ud-din and 
Sadr-ud-din a minor. No mention was made in the deed 
as to the respective shares of the brotliers, or as to the 
manner in which the property was to be held or divided. 
The deed was duly registered, and mutation of names 
was effected in respect of the lands on the north of 
the river Eavi in tlie same year. Zaliir-ud-din died in 
1869, leaving several daiightei's and a minor son, born 
after the execution of the deed of gift in favour of 
Nizam-ud-din and Sudr-ud-din, never having held pos- 
session of the property on the south side of the Ravi, 
which had r(miained in the possession of Aman-ullah and 
liis son, wiio rendered no accounts of profits to Zahir- 
ud-diii, and it was not till the yea,r 1871 that the donees 
obtained possession. With regard to the property on the 
north bank of the Ravi, it appeared that the donees had 
been put into immediate possession. Upon a suit instituted 
by ZabedaBibi, one of Zaliir-ud-din’s daughters, to recover 
the sliare of the property left by her fatlier to which she was 
entitled under the Mahommedaii Law, by tlie cancelment 
of the deed of gift, the first court held that the deed was 
valid, the property given being therein defined and specified. 
The Lower Appellate Court reversed the decree and re- 
manded the case for the determination of the amount of the 
mesne profits due to tlie plaintiff, holding that the deed was, 
under Mahonimedan Law, invalid, as the gift had been made 
without division or detail of the respective shares of the 
donees and the donees had not obtained possession of a 
portion of the property, viz.^ that situate on the south of the 
river Ravi, till after the decease of the donee. The Courti 
however, did not distinctly determine whether the deed 
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had operated immediately in respect of the portion lyin j? on t.rctttrk il 
the north of the river. It found that there were no good 
reasons for. thinking the donor insane, or even a simple- 
ton, although his father had refused to allow him to ma- 
nage lands pa>ying revenue. In special appeal, the princi- 
pal grounds were to the effect that the deed of gift was 
not invalid under the Mahommedan Law, as the donees 
had received such possession as the donor could grant of 
the lands on the south of the Havi, and had received ac- 
tual possession of those on the north, and, although a 
gift of undivided property was contrary to that law, yet, 
as the donees had obtained possession, the gift was not 
absolutely invalid. 

The High Court held as follows : — 

In this case the claim of the plaintiff to a daughter’s 
share in the estate left by her father, Zahir-ud-din, is re- 
sisted on the ground of a deed of gift executed by him, a 
somewhat weak person, in favour of the appellants, his 
sons, in 1864. Another son was born to him after that 
date, so that the effect of the deed is to exclude from in- 
heritance, for no sufficient apparent cause, the younger son 
as well as several daughters. The Court of first instance, 
holding the deed to be valid, dismissed the claim. The 
Jower appellate Court considered the deed to be invalid 
for three reasons ; (1) that the property, the subject of the 
gift, being capable of partition, had not been divided be- 
tween tlie two donees ; (2) that of it was not at the 

time of the execution of the deed in the possession of 
the donor himself ; and (3) could not therefore be trans- 
ferred by him to them. As to the other portion of the 
property, which was admittedly in his possession at that 
time, the lower Courts have not enquired or found so 
carefully as they should have done whether the deed 
b>ok etff‘ct before Zaliir-ud-din’s death. If it operated 
13 
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Lecture tl immediate^ in respect of tlie property on the north side 
of the river Eavi, and the opinion of the lower Courts 
seems to lean to this view, which is also supported by 
good primd facie evidence, we should not be able to allow 
that it had failed to operate in respect of the property on 
the soutli side of the same river. The latter portion of 
the property was in the charge of a trustee, who was 
bound to pay out of its profits tlie whole of the revenue 
assessed on both portions. The person or persons in 
possession of the northern portion could scarcely be 
deemed to be out of possession of, and not to derive any 
benotit from tlie other portion which paid the revenue 
due from him or them. At all events the donor gave to 
the donees such possession as he himself had, and could 
give, of the southern portion. But, although the sound- 
ness of the 2nd and 3rd reasons of the Judge’s decision 
may be doubted, we are not prepared to say that his first 
reason is wrong. The general rule of the Mahommedan 
Law is that anything which is capable of division, 
wdien given to two persons, should be divided by the 
donor at the time of the gift, or immediately subsequent 
thereto and prior to the dcdivery to the donees, in order 
that the objection of confusion may be avoided, and full 
and complete seisin obtained. But it is contended on 
belialf of the appellants that, although the gift of undi- 
vided property is contrary to law, it is not, if the donees 
have obtained possession of it, absolutely invalid. This 
contention is supported by the opinion of the two disci- 
ples, wliile it is opposed to that of Hanifa. But it ap- 
pears from a passage in the and a pas- 

sage in the Fat(iwa-i-Alamgiriy that in a special case like 
the present in which one of two donees is an adult, and 
the other an infant son, a gift of undivided jiroperty is 
absolutely invalid, not merely fand but hatil. The reason 
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of this rule is explained, and although the rule may, it is Lectbre li. 
intimated, he evaded by a particular device, which is not 
quite clearly intelligible, there is no pretence that such 
device was employed by the parties to the deed in ques- 
tion in this case.” 

“ The weight of authority appears then to be in favour 
of the conclusion at which the lower appellate Court has 
arrived, and that conclusion may be upheld upon the basis 
of Mahommedan Law. Had it been otherwise, it mijrht 
have been our duty to consider wlietlier we were bound 
strictly to apply Maliomniedan Law to the case, or to deal 
with, and dispose of it according to the principles of 
equity, justice, and good conscience. Without entering 
upon sucli a discussion, we may content ours(dv(^s with 
remarking that, as the deed is found to be invalid under 
Mahommedan Law, justice, equity, and good conscience 
do not, under the circumstances to which we have axL 
verted, require us to maintain it. Twelve years have not 
elapsed since it was executed, and tlie heirs of Zaliir-ud-din, 
who might, were he still alive, set it aside as not binding 
on himself, are fully competent to impugn its validity.’’ 

It is somewhat difficult to follow the reasoning in the 
latter portion of the judgment, and it would seem tliat 
the reason upon Avhich the Hanifi doctrine is founded, lifts 
been, to some extent, missed. There can be no question 

. . Citt, to nil 

that the principle owes its origin, as lias already been iniimt and 
[tointed out, to the fear displayed by Hann.fi la.wyers re- 
garding the enjoyment of a joint undivided property. 

It is supposed that when a gift is made to A. (wiio is 
mi juru) and B (a minor living under the guardia-uship 
of A,) the possession of B will be so confused as to give 
rise to considerable disputes. Similarly, when a gift is 
made joint, ly to an infa.nt and an adult son, the father 
would, quA guardian remain in possession of the infant 
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LKCTtTBi Ji. son's share, whereas the adult son would take possession of 
the share given to him. The enjoyment of the property 
consequently by the two donees would be likely to create 
confusion, not only among themselves but also among 
them and the donor. And this confusion and difficulty 
would be enhanced, in case there h appened to be creditors 
of the father, who alleged that the gift was in fraud upon 
them. Looked at from this point of view it would appear 
extremely probable tlie principle was originally framed, 
partly with the object of protecting creditors and 
partly with the object of avoiding all question, on the 
part of the donor or his representatives, as to the com- 
pleteness of the transaction. The donee takes under 
an act of bounty or mere taburrii As a mere 

volunteer, liis title to the gift is not perfected, until the 
donor has completely ma-nifestod his intention to vest 
the property in him. This intention is evidenced by his 
placing the donee in possession of the subject of the gift 
or by aAitliorizing him to take possession of it, and by so 
differentiating it from his other properties or those belong- 
ing to his co-sharers, as ^ tp leave no room for confusion. 
CTntil this is done there is no K(:diz-i-hmn/il and the gift is 
a mere inchoate act of bounty.^ If the donee is an infant, 
the necevssary possession should be delivered to his guar- 
dian. But if there are no creditors, for whose debts such 
property would be liable, and if possession has been taken 
and held under the gift, it would not be invalid. And it 
must be borne in mind that in this country, in relation to 
the gift of landed properties, the law respecting mutation 
of names and other statutory provisions, for evidencing 
a hand fide transfer of property, affords a sufficient guar- 
antee against any apprehension of mere henmnd transac- 
tions. 

* Comp. Kekewich v. Manning^ 1 Oe. G., M. & G. p. 176. 
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That the developed Hanafi law itself disapproves of the t^Fx- TPRE u. 
strictness of the rule, is amply shown by the following de- 
vice pointed out by the jurists to escape from the operar* 
tion of the principle of shuyim. 

But if the gift be to one adult and one minor, the lat- 
ter being in the parivarish of the former, or to two sons one 
adult and one minor, it is not valid for possession on be- 
half of the minor could be taken by his guardian. 

However/’ continues the Radd^ there is a device by 
which a gift jointly to an adult and a minor may be made 
validly, viz,, the entire property may be consigned to the 
adult, and then a gift of it may be made to both. In such a 
case, the adult donee would be a trustee for the minor, and 
possession being already vested in him as depositary, the 
objection of shnyuu would not apply as to the gift of the 
share of the minor.” 

If a man make a gift of ten dirhems as sadkah or 
charity to two indigent people, that is, an offering in the 
way of God ; and as the path of truth is but one, such a 
gift is not bad for sJmyimy 

A sadkah for two rich peopjj^ is Mha, and therefore if 
there is shiiyim in the subject-matter thereof, the gift 
will not take effect until partition is made. The objection 
of shuynu only renders the (jift invalid hut not void? 

There is considerable difference between a hiha which is 
fdsid, that is, null and void, and a hiha which is ghair 
nmkamimdl, which is not complete or merely invalid. Ac- 
cording to the Bazdziah, an invalid gift is validated by 
possession and decisions are passed according to this doc- 
trine, and not the doctrine in the Imddiah. Accordingly, 
if a gift is to two individuals, possession taken by both 
removes its invalidity. In a gift of mushad which is 


^ Kadd-ul-Mahtar throughout. 
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Lecture II. partible, if division is effected by the donees though subse- 
quent to the donation, it is valid. 

A gift of a moiety of a house (which otherwise 
would be bad for mushad) may validly be effected in this 
way, (according to the Bazmiah)^ tliat is, the donor should 
sell it lirst at a fixed price, and then absolve the debtor 
of tlie debt, that is, the price. 

Shuyiiu^ or confusion, in order to render a, gift invalid 
must exist at the time of the gift, and not be supervenient, 
and it must be such as is recognized by law.^ 

If a man has two dirhems and says to a person that he 
has made a gift to the latter of one of them, in that case 
if both are alike in weight and purity, the gift is not va- 
lid, but if they are both not alike then it is valid ; for in 
the latter case, the shiiyim cannot be removed by division. 
In the same way it would be valid wore he to give one- 
third of the two dirhems. 

When a choice of one of two things is given to tlie 
donee, if the election is made at a time when it is possi- 
ble to express the meaning with distinctness, it would be 
valid. For example, if a man were to SLiy to another, 

take one of these two pieces of cloth and let the other 
be for thy son ; ” in that case, if the donee exercises his 
choice before either he or the donor has left tlie m/njlis 
(the place where the aqd or obligation is made), the gift 
would be valid. 

If a man owe another two things, one cash and tlie 
other flocks, and the creditor w^ere to say to the debtor, 

‘‘ I give you one of the wafe (properties)/’ it would he 
valid. 

The objection of indefiniteness carried to an extreme 

‘ Hadd-ul'M nhlar (Shanii), Fatawa-i- Alamgiri, IV, p. 525. 

On tiu' of mufihud tlioro in considerable dilToronce on some 

]>oinls Indween the Rndd-aZ-Ma/tidr and the but the expositioii.s 

contained in t former appc'ar fulier and more develt>ped. 
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would oftentimes prevent the donee or donees from Lkcturp: ti. 
availing themselves of the power to take possession of 
the property, and thus imparting to the act of gift that 
validity which was wanting to it initially. In order to 
obviate the difficulty arising from such a contingency, the 
Arabian lawyers have devised the doctrine tcthiU., wliicli 
literally means “ rendering lawful,” but whicli, with re- 
ference to the subject under review, means the legcdization 
on tlie of the donor, of the enjoyment of the subject- 
matter of the gift by the donee and thus rendering it a 
valid donation. The following examples will throw suffi- 
cient light on tliis branch of the law relating to gifts. ^ 

If a person were to say to another, “ Whatever of my xho doc- 
property thou hast eaten, it is lawful for thee,” it would 
bo lawful for him to do so, but should there be any indi- 
cation of disx)ute, he should not do so ; so it is stated in 
tlio M'ldtilcai, 

If a j)erson were to say to another, Whoever has eaten 
out of my property, it is lawful for him,” the Fatwa 
is that is lawful ; as stated in the Sirdjmh, 

In a tradition reported by Ihn MahUilj it is declared to be 
lawful for every x)erson whether rich or jioor to eat of the 
fruits of a tree, when the owner has said, it is lawful for 
all persons to eat of my tree so in tlie 

If a person were to say to another, Make it lawful 
tor me all the rights which thou j)ossessest against me,” 

^i^nd he does so and discharges the si)enker ; in that 
case, if the owner of the rights wnis aware of his riglits, 
than the speaker will be legally and conscientiously dis- 
charged. If, however, the SaMh-i-hulih was not aware of 
Ids rights, the speaker will be discharged only legally. But 
Abu Yusuf holds that he will be discharged in conscience 
‘dso ; and the Fatwa is on this ; so in tlie Klmldsa. 


Fatawa-i-Alamgiri, IVy }>. 531 . 
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Lrctubr 11. If a person were to give to another something which 
the latter mixes with his own goods, and believing fully 
that he would not be able to distinguish it from them, he 
asks the giver of the thing to make it lawful on him 
and he does so, it is lawful. But if he subsequently finds 
it, he must return it, so in the Kinia. 

If a person were to say to another, It is lawful for 
thee to take from my property whatever thou findest and 
whatever thou likest,’’ according to Abii Yusuf this is 
restricted to dirhems and dinars. Therefore it will not 
be lawful for him to take lands or trees or almonds or 
cow or goat ; so in the ZaMrm and Khuldsa. 

If a person were to declare that he had made it lawful for 
another to eat of his mdl ; and the latter person does not 
know it, — in such a case, if he were to eat it it would not 
be lawful, and it is stated in the Mtihii-i-Saralchsi and in 
Tatar Khaniah that it is not lawful for him to eat thereof, 
until he know of the permission* 

One man is a debtor of another, who is not aware of 
the amount of the debt; and the debtor says to him 
discharge me from what I OAve thee ; ” and he replies, 
I discharge thee in both worlds the jurist Nasir says 
tliat the debtor will be discharged only to the extent of 
the amount which the creditor believed the debtor owed 
him. But Mohammed Ibn Sulma says that he will be dis- 
charged to the full extent of his debt ; and the Fakih 
Abud Lais and others say that what Ibn Sulma has said 
is the decision of the Kazi, and the saying of Nasir has 
reference to the future world, so in the Zahhira. 


If a man were to say to another, It is laAvful for thee 
what thou hast eaten of my property, or taken or given.” 
In such a case, the eating is lawful, but not the taking or 
giving, so in the Sirdj-uUWahdj. 


* * * * ^ * 


* * 


■X* 
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If a person turn loose a sick animal, saying*, that 
whoever should take and use it, it would become his ; 
and suppose another man does take and use the beast, it 
would become lawfully his property. This is the dictum 
of Abud Kasim. 

If a domesticated bird ( ) is let loose, it is in 

the position of a sick animal. 

If a person were to usurp a piece of property and the 
rightful owner were to say, I have made all my ri gilts 
halal to him,” the jurists of Balkli hold, that in iliis 
case the usurper is absolved from the liability of damages 
and not from the restoration of the speeilic property ; so in 
Kinia, It is reported from Mohammed, however, that if* 
on(‘ is liable to another for some property, and tlie owner 
says, I have mnde it luiI/U for thee, it is a hiha ; but if lie 
laid said liMml, it would be a discharge; so in Zaklura. 

If a person wore to say 

‘‘ I liave made hiwfiil (my debts) to all my debtors.’' 
ddiis will be a. discharge to tho debtors, but not to a- 
l<‘ssee ; so in the Klmldm. 

* -X- * -x- -X- *X' ^ -x- 

If a man were to say to his agent [vahU)^ it; is hiwful foi* 
tlie(^ 1,0 ejit of my property from one dirhem to a, humlred 
dirhems, it will not l)e lawful to the inikil to take a,t oma- 
a livmdred or fifty dirhems, but only so much as is r(\a,son- 
ahly necessary for his maintenance ; so in the Muitckut, 

Si'XxnoN IV. 

OIFT OF MUSHAA ACCOEDING TO THE SHIAH 
DOCTEINES. 

According to the Shiahs, tlie gift of urnnhad or a sliari" 

,ioi]il and uiidiyided pro})crty is lawful,' "'* and seisi?i of 

^ h<i.y}!ri AU. V, A Scl 2l;l, 

M 


Lectcre II. 
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htvnmK II. it is to bo takon/’ adds tlie Hhardija, ‘‘ in the saaiio wa.y as 
seisin in sale/’ that is, by mere surrender or vacating by 
the donor.” The character of the seisin, as stated be- 
fore, wlien dealing with the Hanafi law must depend on 
tlie nature of tlie thing given. And this view is laid 
dcnvn by the Alldnfah in his Talirlr~id^ Mere 

surTender or dellverv ol‘ symbolical possession being siilli- 
('ient in all cases of gift, wliere the subject is iininove- 
able ; where it is moveable, inannal or physical possession 
srMuns to be rer|nir(’d so far as the luiinrc (d* tin' article 
permits.'' 

Under the Shiaii law tbeia' is no question, therefore, 
that if a thing is glvam to two p^n^sotiS arol they 

take possession /.///, (‘ach donee Ix'Coiik'S tJie ju'oprietor 
of tlie portion given to liim. If, again, one only of tlioui 
should a.<'Copt the gift ;i,nd take possession Avliile the other 
refuse's, tln‘ gift to ihe axa'Cptor is Aiiiid, 

As unde'r tlie iiauan Liw, aecenrtance is a, riecessnrv 
couditien to ihe validity of jx gift. The coutriict nf 
h 'dxtd’ scys ilu' Shu rdijn^ “ reejuirc's de^clarjition and ac- 
c(*|)t;ruce with seisin or taking possession.” 

] )ocIaT‘ation is tin' cxjyjx'ssion (d* an inientlon or wish. (Ui 
tin' pert <vf t!ie donor io traiistbr i/> iln' eloiu'e', the riglit 
of property 1)}^ vv;iy of a. ]w)a. But tln^ coutraet is not 
■vali<l, ui)h:SS th(' ])(‘rs(>n avIjo njaBes the transfer is oi 
full a,ge, sound uudeivstauding a.iid unrestrained in the use 
of his propeTty,” in other w<>rds, is s/b jaro;, capable of 
nmlerstanding tin' nature of his act, and does not; labour 
uudeu' any inliibition. 

A discharge or relen.se givem by the creditor to his 
dcl)1oi- is equivalent to the gift of tin' debt, and this is 
vnlid both under the Sunni and the Sliiali Law. Owing, 
however, to the diffienliy of obtaining pliysical or actual 
pOS'O'Siweu of ji debt or chose in artion., some Sliinb 
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lawyers, among them the author of the 5/m//Y%a, Imve 
held tluit a debt, or rather the right to recover a debt, can- 
not be assigned to a third person. Otlier jurists, espe- 
ciidly tlie Sliailih, have held tlie contrary view, and there 
can bo no question that upon the basis of a correct ana- 
logy, and the recognized practice, Avhich Iras ol>tained for 
ctmturies amotig Shiah communities, of makirjg valid 
ass i gum exits of chores in action^ a debt or a right depeiiding 
on the obligation of another may be valiilJy given or 
assigned by the obligee or creditor to a third pai-ty gi'atui- 
tously, Avitliout any (ionsideraiion, tluit is b}^ Avay of 
Jn tJie case of Naivab Arnjad AH Khan v. Mo- 
lianidi llcifivniy the gift was of Govinnment Promissory 
jioles. Considt‘red aualytically, tln^ gift of the notes 
iuiiounted in fact to a. gild of tlui riglit to receive the 
interest on tlie money, for which the nures forincd the 
sisairities. Thma^ was no question raisiai hi that case, 
that siicli a gift was iiiva]i<l, btaaiuse it Avas tlie gift of a 
right to receive tlio r>eriodjcalJy accruing interest, though 
the ]>arties wc^re »Shlahs. The only gr<juud upon wij.i(*li 
the gift Avas impugned Ava.s, that the ilonor had reserved a 
life-interest in the inciune, and that such reservation was 
invalid under the Mainniimedau L:ivv. Jt may be taken, 
tliereforc', that the assignuund; of a r/msc in adioti^ or a 
right in reversion is md invalid uinler tlie, Shiah law. 

‘ lC)d('r Uio E 7 ip;li,sl! Coininon Lnw, thu benefit of a canool be 

by t lie (b-owu) 80 as to enable t be ;Lssii'’i>('e to sue bi In'?? 
own naviK'. 'I’lie origin uf tliis rest.ricl.ion AVaS aMi-ibuied by Coke in u de- 
isiro on the gart of l.ho founderH of tbe English jjtov to diseoiirag(' rnMint.e- 
naneo and iitigaLion, “ but,’’ says Pollock, “ tliero can be Iriih* doidjt tliat 
a was in truLb a Jegical conscqiienoo cif the priniitivi^ vi'-w of a contract 
as creating a strictly pt'rsonal obligation between tdie creditor and the 
debtor g- Polloek on Contj'acts, p. 2aX. 

'I fie view held by some of the Shiah lawyers aLminst tfa? tra nsfer of 
in aclion. or assignnient of contracis may also he said It) be a logicai 
t'onsequenee of their view regarding Li;e in im ijde i.f seisin. 
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Lecturk 11. Aruoiig the Shiahs, according to the doctrines of the 
UoieaBc of literal school of interpretation^ a release or discharge 
a debt. does not require, for effectuation, the acceptance of the 
donee ; wliilst the progressive school represented by the 
Sliaikh hold equally with the llanafis that the assent of 
the debtor or the obligor was necessary to the validity 
of the discharge. And this view seems conformable to 
the rules of equity. A discharge is a mere declaration 
on the part of the creditor of his intention, not to en- 
force the obligation against the obligor. But the ex- 
pression of an intention not to enforce a liability, which 
rnny have the (die^ct of precluding the creditor from 
enforcing his claim, would not necessarily preclude the 
debtor from insisting upon the creditor to accept the 
payment of the debt. Obligation has been defined by an 
English writer to mean the relation that exists between 
two persons, of whom one has a private and peculiar right 
to control tlu^ other’s actions, by calling upon him to do 
or forbear some particular thing.' The same dclinition 
may be applied to the term <ujd of the Arabian jurists, 
it implies a rcdation which, whilst giving a certain right 
to one person over another, often creates a corresponding 
liability against him in favour of that other. Proceeding 
upon the basis of this conception, the Haiiafi jurists have 
lield that the gift ” of a debt, L c., tlie release of it, to 
the debtor is complete without his acceptance, though it 
is reversed by his rejection ; but this is correct only wifJi 
respect to tlie principal debtor, f or the gift of a debt to 
the surety is not complete without his acceptance, though 
it is reversed by his rejection. If the creditor releases 
the principal debtor from his debt, or gives it to him [ind 
he accepts, both he and the surety are released, but if he 
do not accept he is not released.^ It may be taken there- 

^ l\)ll()(!k, p. 3. 

" Fat<hva-i‘Ahuniiiri. IV, p{». 535, 53(j. 
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fore that the dictum in the Shiirdya^ that a release does Lecture ii. 
not require acceptance” must be read with the ligdit thrown 
on the subject by tlie detailed provisions given in the 
which w^ould seem to show that if the 
release is not accepted, it would have no elfect or bo 
reversed.” 



110 


HIBA OR GIFT SIMPLR. 


Lecture III. 

Form Jill tics 
r('lntiv(^ to 
gifts. 


CHAPTER IL 


FORMALITIES RELATIVE TO GIFTS. 


Sfotion I. 

Gifts, under tlie Malioiiiiuedan Law, arc not sul>ject(Ml 
to any fonnality, or ari}^ special piildicity ; tlu‘y can bo 
made either verbally'or in writing*. But, wlien a gift of 
iumioveable pro 2 )erty is inad(> in writing*, tlie provisions of 
the Stiimi) and E.(‘g*istratioii Acts have to be coui2)lied 
with. 

In order to crea.tti a g'il't, it is not ne(a‘ssn;rw to inalce ust‘ 
of any ex|)ress terms. Even where the d<.Hda.i*ation and 
acce^ttancc are not expressed in. words, so lon<j as the inten- 
tion is evidenced by conduct it would l)e sutiicient.^ If 
tlie gift is made in wiiting or verbally, any word by which 
it may be 2)resuuied that the donor intended to give the 
substance of tlie thing, Avould convey tlie 2)ro|)erty in tla* 
thing itself. Inti.mtion, as gathered from attendant cir- 
cumstances, must, in cases of doubt, furnish tlie governing 
])rinci2>le. In short, if from the woi’ds used it can l)c 
infej'red that the 2nT>pFietaiy right in the of any 

object was inieuded to be conveyed that would be a gilt. 
If, however, it a|>peai* tluit wiiat tlu^ donor intended to 

Axi o^jj* llt/0 ApJ/ j * 

hiiljjt ill 

j (^fj Jaiihj l 

Radd-ul.Maht'jr, IV, p. 777. * 
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trlve was only the miinafa or the usufruct, that would III. 

be an ariat (commodate loan).^ 

If a man were to ^ive dinars to his wife to spend on 
clothes to wear before him, and she employs them in 
trade, the profit arising therefrom as well as tlie money 
itself would be her property." Clothes for children become 
their property, but not those made for apprentices or 
Si'rvants. 

As regards the conditions necessary for the validity of Conditions 
the act of gift, tliey are the following : — i h,. 

(1) Dc'claration expressed in iuiy language wliich con- 
vt'YS tlie ineaniing, or ('xpresscHl by conduct.. 

(2) Acceptance, ('X])ress('d or implied. 

{•■)) And sdsin by the donee of the subject of the 
girt;,'^ 

Tlie Ifeddija. states the principle thns : — 

(iift;s are rendi'rod \'aiid ly tender, acc('])taii(H‘ and niidor 

fsiisin. Tender and a,(M.'(^p{.;ine(' are necessaiy, bocnnise a incdan iijiw. 
gif‘(: is a. contract and tendia* adid acceptance are requi- 
siio in the formation of all (^<>nt,racts, and seisin is neces- 
sary in order to estalilish. a right of property in the gift ; 
bec:uTse a. righ t, of pr(>])e7*ty a.cc'ording to our doctors is not 
established in the tiring given merely Iry meaais of the 
eoiitra.ct without seizin. — Malik alleges that right of 

‘Uyh hilj (jf Aif JjUjf ^ ^ 

AAifc 

I'riln ira^ • fjy ^ f«>A 

i-Alarti'i'ri, TV, ]>. 52T, 

Pdt'i tva-T -Aidmgrri, I VC p. 523. 

’* if a man </ivd a, thiTia to ;moLhor, sayirio*, 1 r^ive Tins to time ami Tlu^ 

‘ionoo Tako po8.so«sion of if. vvitliont payirirr n. word, if is valid. UnPcPn/ 

TA', p. 781. 

f. r,, if propnrf V nof aln‘;u{y in tho hamls of tiir donco, 

liod HI, ( l-ln-;’. rr.) p. 210 
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Lecture: TIT. property is established in a gift antecedent to seisin, be- 
cause of its analogous resemblance to a sale and the same 
difference of opinion obtains with respect to sadkah 
(alms) . — The arguments of our doctors upon this point are 
twofold. First, the Prophet has said, A gift is not 
valid without seisin,” (meaning that the right of pro- 
perty is not established in a gift until after seisin). 
Secondly, gifts are voluntary deeds, and if the right of 
property were established in them previous to the seisin, 
it would follow that tlio delivery would be incumlxmt on 
the voluntary agent before he had voluntarily engaged 
for it. It is otherwise, with respect to wills because tlie 
time of establishment of a right of property in a legacy is 
at the death of the testator, and he is then in a, situation 
wliich precludes the possibility of rendering aiiything 
binding upon himself.” 

In the (tasc of Ntmda Simi v. Mcer Jaffer it was 

lield tluit a gift depends upon tender and acceptance, but 
seisin is necessary to niaive it complet(L To some extcmt 
the later decisions have overloolvcd the exact bearing of 
the cpiestion of seisin on tlie vaJidity of a gift under tlio 
Mahommedan Law. It has been supj)Osed sometimes, 
that actual delivery or transfer of possession is intended 
l)y the condition whicli malces delivery of seisin a con- 
dition to the validity of a gift.‘^ In this view it be- 
comes necessary to ascertain the exact meaning of the 
term fhhaz or seisin under the Mahommedan Law. It 
must be admitted that unless Ikhaz (constructive or actual) 
can be presumed in tlie donee after the gift, it will not 
be operative. But upon a consideration of tlie dicta on 
tlie subject, it would appear that actual delivery of pos- 
session is not necessary. If the chai'acter of the posses- 

' i Si'l. [). 5. 

m W. K. 188. 
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sion changes^ the mere retention of the subject-matter of Lkcturk IIT. 
the gift in the hands of the donor, would not affect the 
validity of the gift. He may continue to retain the pos- 
se>ssion of the property as a trustee or depositary, and such 
possession will not affect the legality of the trail sfer.^ 

Similarly, if the thing given be in the bands of the donee 
in, virtue of a trust, the gift is in that case complete, al- 
though there be no formal seisin, since the actual article 
is already in the donee’s hands whence his seisin is not 
rerpiisite. It is otherwise wliere a depositor sells the 
deposit to his trustee, for in this case the original seisin 
does not suffice, because seisin in virtue of purchase is a 
stvisin inducing responsibility, and tlierefore cannot be 
substituted by a seisin in virtue of a trust, but seisin in 
virtue of a gift on the contrary, as not being a seisin in- 
ducing responsibility, may b(^ substituted by a seisin in 
virtue of a trust.” Tlie law in cases of gifts to minors 
looks to the intention of tlie donor. When there is on 
ilie part of a father or other guardian, a real h(maJldo 
ii)t(midoii f-o inalce a. gift, transinutation of possesvsion is not 
i]0C(‘Ssa;ry, the snliseipiont holding of tlu^ property by the 
donor being consi<lered to be on behalf of the minor. This 
ju'inciple was laid down with cousideraI)le distinctness in 
case of Ahedunni^^^ v. A^in3(uii/:i.'idss(i Khaiooth^ 

vvhere the Privy ^knincil dealing with tlie rpiestion Ik Id 
under the Mahommedan La-w, when there is on the 
[*:irt of a father or ()ther guardian a real a.nd bimd jldo inten- 
i ion to malve a gift, tlie law will be satisfied witliont change 
“f possession, and will presume the subsequent bolding 
‘d’ the property to be on behalf of the minor donee.- 
According to Kazi Khan, the ability of tlie donee, if Abiijt yto 

: talvc?. pO.S,S('S'- 

b iiiJt, to take possession of the gift, — in other words, to sion is sutii- 
' HeU. (Eng. Tr.) Ill, p. 295. 

Amrcrunnifisti Khato>m v. Aheiioouni^^^t KfnAn'nt. I^. U 'J Im) Apjj. 87. 

15 
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liECTURE III. 

dent in maiiy 
instancea to 
validate- tlio 
act of dona- 
tion. 


exercise tlie riglit of property over it, is sufficient to vali- 
date the act of donation. Accordingly where a gift is 
made, and a direction is given to the donees to take pos- 
session of tlie subject of the gift and partition it among 
themselves, such a gift is held to be valid.^ Power to 
take possession is equivalent in certain instances to ac- 
tual delivery of possession. The meaning of tliis is, 
where tlie donor places the donee in a po>sition to exer- 
cise tlie right of property over the subject of the gift, it 
is tantamount to delivery of seisin. For example, if A. 
make a gift of Ids horse which is in his stables to B. and 
give to B. the key of the place, a-nd authorize him to take 
possession of it, the seisin is sufficient in law. 

But the possession of the donee must be with the per- 
mission of the donee. If the donee,” says the Ifeddya- 
“ take possession of the gift in the meeting of tlie contract 
of gift, without the order of the giver it is lawful upon 
a favourable coustructioii. If, on the contrary, he should 
take possession of the gift after the breaking up of the 
meeting, it is not lawful unless he have luid tlie conseni/ 
of tlie giver so to do. Analogy would suggest that the 
seisin is not valid in eitlier case, as it is an act with re- 

^ Comparo the followinsj^ froia Fa,ta\va-i-Kazi Khan, p. 282. 

31 y J ^ j 

jU ^ j JU j |_,ajU Jr tiU j.r ^ ^ ^ ^j| Jy ^ 

(if** j u^j^J 

y| (JlS ^ ^ A.Ai.(0 j 

* ts* ^ 

’ Hcd. Ill, p. 292. 
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spect to what is still the property of the giver, for as his lecture hi. 
right of property continues in force until seisin, that is 
consequently invalid without his consent. The reason for 
a more favourable construction of the law in the instance 
in question is that seisin in a case of gift is similar to 
acceptance in sale, on this consideration that in the one 
the effect of tlie deed (that is, the establishment of a right 
of pro])erty) rests upon the seisin and in the other upon 
the acceptance. As, moreover, the object of a gil't is the 
establisliinent of a right of property, it follows tliat the 
tender of the giver is virtually an empowerment of tlie 
donee to take possession. It is otherwise where the 
seisin is made after the breaking up of tlu* meeting, be- 
cause our doctors do not admit of the establishment of 
the power over the thing, but when seisin is immediat(‘ly 
conjoined with iicc(q)tance and as tlie validity of aciaq)- 
tance is particidarly resti'icte^l to tlie place of the meet- 
ing so also is the thing which is conjoined with it. It is 
also otherwise where the giver prohibits the donee from 
taking poss(ission in the place of meeting, for in that (*iise 
the seisin of tlie donee in the place of the meeting would 
b(^ invalid, as arguments of implied intention cannot be 
put in competition witli express declaration.’’ 

In fact, the legal effect of a gift is not complete until 
seisin is taken of the thing given, and in this respect a, 
stranger and tli(i child of the ilonor are on tJu' same bioi;- 
ing when the child is adult. Ikit tlu^ })osses,sir>ii of tlie 
donee must be wdtli the permission of the doiir)r. It is 
uot necessary, however, tliat the permission should be 
<‘Xpress. If the permission, or in otlu'r words the consent 
ot the donor to tlie taking of possession can be inferred 
by conduct, it is sufficient. If the possession is taken 
nnmediately after the gift there can be no question as 
to the vnlidity of the gift, but if after tlu‘ gift the donor 
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Lecture HI. prohibits the donee to take possession, and if the donee 
nevertheless takes possession, it is not valid. Where a 
gift is made to two persons in succession, and is followed 
by posKsession to the second, the second gift is valid. 

But tlie question of possession lias such a practical 
importance in the discussion of cases arising under the 
Mahominedan Law relating to dispositions of property, 
that an elucidation of the inoaning attached to the word 
seisin, or its Arabic equivalent hihz, is of the utmost 
importance. Tlie question came up for decision in the 
Bomliay High Coiii’t in the case of Anima Bihi v. Khaiija 

In that cas(i a husband had ina-de a gift of liis Iiouse 
and certain tenanted out-offices &c. to his Avlfe. He 
had made over the keys to his wife, left the liouse for a. 
few days (to accentuate the fact of delivering possession,) 
but had returned afterwards and lived witli her in 
the same house until his death. During his lifetime lie 
liad collected the rents of tlie out-offices presumably on 
behalf of the wife. In a suit by his lieirs against the 
widow to set aside the hiha on tlie ground that no pos- 
session had passed, Sansse, C. J. said as follows : 

Tlie acts essential for giving validity to a hiha or 
gift according to Mahominedan LaAv are tender, accept- 
ance and seisin, hut the manner in whlcli seisin is to be 
elfected must be considerably modified to suit the peculiar 
relations recognised as existing between liiishand and 
wife in the; Maliommedaii Law. The property of each h 
separaf e and independent of tlie other ; either can mak(‘, 
and both are encouraged by law to iinike gifts to the 

* Boinbay Court Reports, T, p, 157. 

1 tbo Jiid^ruiont in PTfenso, as it is in every respect one of the uiosl 
vaUiablo (hu-isiens conneruin^^ tiie (luostioii of possession under MaliOin 
niedun Law. 
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other in order to promote mutual affection ; and so stroui^- la^.cTtiuE in. 
Ij is this princijial inculcated tliat retractation of such a 
pft is not allowed, although in many other cases it is 
lawful. A wife can make to her husband a valid gift of 
the house in which both are residing, although it contain 
her separate property, and though both continue to re- 
side in it afterwards. Upon principle, I do not see why 
n, husband should not equally bo at liberty to bastow 
upon Ids wife the house in which both are living, and in 
which they afterwards continue to reside, provided he 
have power to make the gift, and do inake it 
and not in contemplation of fraud upon creditors or 
others. The only difficulty is to comply with the exi- 
gency of the law, which requires seisin ” or oxclusiv(‘ 
possession to be given. If a husband with full power i-o 
give executes a deed of gift, and in accordance with its 
provisions hands over symbolical possession of a house 
01' property by keys, &c. and also, to mark more strongly 
tlie bond jidcH of the intention, actually goes out of the 
hou 8 (^ before witnesses in order to leave it, a,nd all within 
it in tlie full and exclusive possession of his wife, I do 
net see what further act he could do to give effect to 
that gift consistently with exercising his other h?gal 
rights as a liusband. The. wife had at that time the 
power afforded to her of taking and keeping exclusiv(^ 
possession of the gift, and of continuing to reside in tln‘ 
house, but the Mahominedan Jaw gives the husband the 
right, and moreover makes it his duty, to reside witli Ins 
wife. If, then, such a clear expression of intention as is 
contained in the present hiha accompanied by such an 
unequivocal act before witnesses, be not held to give iliat 
seisin which is required by Mahommedan law, it would 
amount, to iiitroduci ug a restriction iis to the object of 
"'gift,'’ which is not found, so far as I have l>een aide. 
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Lkcturtc IIL to learn, in anj Mahoinmcdan law book. The husband 
has a general power of making a gift to his wife, but 
were the present hiba to be held to be invalid, it would 
amount to declaring that a husband shall not under any 
circumstance make a gift to his wife of the house in 
which they are at the time residing, and in which they 
continue to reside down to his death. If such a restric- 
tion be uidcnown to M/.ihomii,ieda.n law, tliere must he 
some legal mode of effecting the gift of such a property 
of the husljand'S. The circumstance of possession once 
given being subsoqmmtly continued does not appear to be 
a necessary condition of a arriiphte> or its non-con- 

tinuance to invalidate the lulha. Se(? tlie case of Jalfer 
Khan v. Jhiltshcn lioehce^ 1 S. D. A. of Bengal, p. 12, 
referred to in Morley’s Digest, Title “ Gift,” S. 55. 

The ‘ sidsiu ’ of the Mahommeda-n htw appears to 
be analogous to our livery of ‘ seisin ’ as forinorly exist- 
ing in England, and to hawe been effected mucli i]i the 
sanie way iis by delivery of a sod or twig of tlie laaid, or 
the ring or hasp of a door, in the name of ^ seisin.’ In 
Colve on Littleton, 57a, it is laid down — ^ If the deed lie 
delivered in tlie mime of seisin ” of the land, or if tlie 
fiH)ffor (or donor) saith to the feolfee (or donee) take arul 
ivji joy tliis land according to the deed, or enter into this 
land and God give you joy,’ these words do amount to a 
livery of seisin.’ ” 

'"Two passages from the Tohfa., Vol. IV, pp. 59 and 
dr>5, have been relied upon by the defendant to show that 
a d(di very and acceptance of keys of a house is a suffi- 
cient seisin or giving of possession in a case of sale and 
purchase, and also that gifts ar(^ in tliat respect to be 
tr(>at(‘d as sales : — ' The giving of tlie possession of im- 
moveable prop(‘rty to flie purchaser depends upon the 
words expressed by the scdler convoying the meaning that 
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(tlie house) has been vacated, and in handing ovex^ the Lectttrr hi. 

keys of the house,’ Tohfa, Vol. IV, p. 59 ; and ^ The 

tiling of which a ^ gift ’ has been made does not become 

the property (of the donee) without possession, as is the 

case with things tliat are sold, and the declaration of a 

donor to the etfect that he lias given possession is siiffi- 

cient to denote (real) possession; ’ //>. p. 

‘‘‘ In the present case the deed of gift was delivered, 
and with it the keys of the liouses and furniture men- 
tioned in the liilxiy which included the house in Avhich 
the Inisbaiid and wife were then living. No words can 
ho strotiger than tliose contained in this hiba to indicate 
tlie intention of tlie donor to complete the gift according 
to law ; — A tuI I having given up my possession have 
given them (the houses and c/m/) into tlie possession of the 
above-mentioned woimiii (his wife), in whose favour the 
gift is made, and all the conditions respecting a gift, 
viz., the mutual consent and the talcing possession in 
every way, together with the va.catiiig of tlumi, have 
been performed by me and the above-mentioned woman 
in whose favour tlie gift is made ; ’ and again, ‘ In 
future I hav(3 no claim to the property, nor can a,ny of my 
lieirs demand anything out of the above-mentioned pro- 
perty by way of inheritance.’ ” 

In my opinion, the relation of husband and wife, and 
his leiral riuht to reside with her and to mamigci Invr 
property, rebut tlie iiit'orence, which, in the case of partii^s 
istandino- in a different relation, would arise from a con- 
tinvied residence in the liousc after ihv. making of the 
biba^ and in the husband generally r(a;eiving the rents 
of the dial annexed to that Iiouse. It is also worth}- of 
remark, that the husband mentioned to soim* tenants 
tliat he was receiving rent on account oi his wito, to 
'vhom he had made a 
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Lecture III. ‘c Creditors claijiiinj^ against a 

hiha set up to defea.t their claims, but it is that of heirs 
or next of kin claiming in derogation of the gift of the 
person through whom they claim.’’ 

In the case of Jaffer Khan v. Kuhshi Bihi^ it was held 
that where the technical requirement of delivery of 
seisin is complied with, continued possession is not 
necessary. 

The (juestion whether for the purpose of completing a. 
gift of immoveable property by d(div(Ty and possession, a. 
formal cnitry or a.etual physical taking of possession is 
necessary was also discussed before West and Nanabhai 
Haridas, JJ. in tlie case of SluiiJch Ibrahim v. Shaikh 
Mr. Justice West laid down the principle of 
the Mahommedan Law on the question of seisin with con- 
siderable distinctness. His Lordship said : — 

As to the law of the cas(.% the Coui/ts below are to 
beaT* in mind tliat when land is occupied l)y tenants fii 
request to tliem to attorn to the donee is the only 
possession tliat the donor can give of the land in order 
to complete a proposed gift. Such a possession would, 
according to the case of Khajooroimmi^a v. lisivshun 
Jelum be sutHcient. As to the delivery of the house, 
the principle is to be borne in mind that when a person 
is pi'esent on the premises proposed to be delivered to 
him, a declaration of the j)erson previously possessed puts 
him into possession. He occupies a certain part and this 
occupation becoming actual possession by the will of 
the parties extends to the wliole, which is in immediate 
connection with such part where the possession is right- 
fully, though not where it is wrongfully taken, ex parte 

' Sc'l, r\,e])()rts, I, p. 12. 

* 1. Li. R. a liom. p. 14G, vvliorein tlio cases bearing on ibis point are 
referred to. 
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Fletcher. An appropriate intention where two are pro- 
sent on the same premises, maj put the one out as well 
a,s the other into possession without any actual physical 
departure or formal entry, and (effect is to be given as far 
as possible to the purpose of an owner whose intention to 
transfer has been unequivocally nuinifested.”^ 

When possession is already with the donee it need not 
be renewed ; no formal transfer therefore is necessary, 
when the gift is to a depositary, bailee or trust(^e who is 
already in possession of the property wliieh forms the 
subject matter of the gift.'- In the case of Vilayet 
JJnsmhi V. Mivn/lran^ the Calcutta High Court held, tljat 
wlien tlie subject of the gift has been in the luindsof the 
donee as manager or agent of the donor, such possession 
by the donee was not snhicient to make it unnecessary 
to the validity of the gift that there should be actual 
or formal delivery of possessioii of tlie property, lii this 
case the gift was made in deatli-illness. It is submitted 

* In a case anioTi^ ilijidns, Kalida.'^ MvUick v. KanhiiahU PuncHt, 
1. L. R, 11 Cal. ]). 121, the Ih'ivy Council had occasion to to tlie 

priuci[)lc, wliicli it is submitted oiig’ht to bo cn.n'fnlly borne in mind in dtuil- 
iiig’ vvitli tlici subject of’ g’ift.s among- ilm Mahommedans. D(;aling tirst 
with i}i(^ (juestion what interest is conveycM;! to tlu- donee wlnm the terms 
of the gii’L are indcifinitc^, their Lordsliips said, “ It a])j)«‘:i.rs to l.lieir 
bui'dsbips that tbe indelinite words of a gift must 1)0 limiced by ib(‘ {>iir- 
posc! of file gift, and tliat it was Rom.'i.snnderi’s intention lliat Rutloiimoni 
Bhould tak(' the ])roperty only for l>er life.” 

Witli reference to the validity or invalidity of the gift on t,he ba.sis of non- 
pORsoHsion, their Lordships used the following languag^e : “ A gift wliero 

the. donor supports it, the person w'ho dis]»ut(‘s it claim ing adversely to l)ol.h 
donor and donee is not inva]i<l, for the mere reason that tin* donor luis not 
delivered |)ossession, and that where a donee or v(OHl(>e is nmh'r the t(‘rms 
of the gift or sale entitled to pos.session, tlion^ is no reason vvliy such gift 
oi- Rale tboogli not accompanied l)y jjossession, whether of moveablc) or 
innnoYciable jjroperty (wbe-re the gift oi- sale is not of siieb n nature as 
Would make the giviTig (‘ffect to it to bo contrary to public policy) should 
not op(‘rate to give; the donee or vemlee a right t*) obtain possession.” 

“ Tied. Ill, 205. Radd-ul-MuUPr, JV, p. 78;i. 

^ 5 Cal. L. R. 91. 

16 
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Lkcture nr. that tlio principle laid down by the learned Judges goes 
beyond the Mahonunedan Law. 


(liftR to 
niiTiurg. 


SncTfojs! II. 

GIFTS TO MINOES. 

In the case of a gift by a father to his minor child, 
no acceptance is iiecessary, “ the gift is conipleted by the 
contract, and it makes no differenct) whether the subject 
of the gift is in his hands or in tliat of a depositary.” If 
a. father inake a. gift of somothijig to his infant son, 
the infant, in virtin^ of the gift, becomes proprietor of the 
same, ])i'ovided the tiling given he at the time in tlir* 
possession either of the father or of any person who 
stands in the position of a, trustee for the father, been rise 
the possession of the fatluT is tantanionnt to the pos- 
session of the infant by virtue of tlie gifi;, and ih(' posses- 
sion of the trustee is equivalent to that of Ihefatlnu’. The 
same rrilt^ would apply to a gift by a, motJier to liei* infant 
chihl, vvJioin slie maintains and Avhos(' father is dead and 
tliere is no constituted gua-rdian; and so also with respect 
to the gift of any other pei'son maintaining a child nnder 
similar circiimstaiu^es. It is to be observed tliat tlie law 
with respect to seisin in cases of alms-gift is similar to 
to that in gifts. Tlius, if a pi'rson slnuild bestow in aims 
upon a pauper auytliing of which the pauper has pos- 
session at the time, be (the paupei') in that case becanues 
propri(‘tor of the sajne without the necessity of a new 
sreisin ; and so also if a father should besto^v in alms upon 
his infant son soinething of wliich he liimself or his 
trustt'e has tlie possession, the infaait becomes projirietor 
thereof — contrary to where the thing so bestoAved lias 
been pawned, lost by usurpation, or sold by an invalid 
sale.” 
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“ If a stranger make a gift of a thing to an infant, the lii. 

gift is rendered complete by the seisin of the father of 
tlie iiifaait ; for, as ho is master of de(3ds with respect to 
tire child, liable to both good and evil (smdi ns sale), lie is 
consequently in a superior degree master of gift which is 
purely ad vanta gtH) n s . ’ ’ 

If a. person make a. gift of a thing to an orphan, and it 
be taken possession of in his beliall‘ by his guardian, being 
eitlier the i^xeentor appointial by his father, or his graiul- 
Father, or the {.executor appointed by liis grriudfather, it 
is valid, because all tlie.si' persons liave an authority over 
Ui(3 (u’pliau, as they stand in tln^ place of his faiii(u\ 

If a, fatheiiess cliild be umher the charge of his motluu*, 
and she take possi^ssiou of a gift made to him, it is valid, 
becaiiiso she luis an autliority for the presm‘vation of him 
Miul liis projrerty, and tli(‘ seisin of a gift made to him is 
in tin; natnrr; of a, pr(;servatiou of himself since a cliild 
can not sulisist without property/ ’ Tin; same rule obtains 
with rr^spect to the vahility of tlie seisin of a non*'relati\’(‘ 
who lias the charge of an orphan, that wlit;re a gift 
is made to an orphan who is living in the guardianship 
of a, siranger, if possession is taien by such, guardian it 
would be suilicient in law. 

If an infant (ndowed witli understanding or discretion, 
should himstvif tal^i; jiossession of a. tiling given tfi him, it 
is valid, because such an act is t.o his adva/utage, and the 
law, t]ieref(.>re, presuiiies in him tlie capaidty of performing 
it, MS capacity depends on reason and understanding wliicli 
lie possesses. 

It is Liwful for a. hiisl>and to talvo possessien of a 
gift made to his wifi; if she is an infant, provided she has 
been sent from her father’s house to his ; and lie is 
authorised to do so even though the father is living, 
because the fathei' after sending the girl to tier liustuiud’s 
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Lectttee III. house is held by implication to have resigned the manage- 
^ ineixt of her concerns to the husband. It is otherwise 
where she has not been sent from her father’s house, 
because then the father is not supposed to have resigned 
the management of her concerns. It is also otherwise 
with respect to a mother or any other person having 
charge of her, because they are not entitled to possess 
themselves of a gift in her behalf, unless the father be 
dead, or absent, and his place of residence unknown ; for 
their power is in virtue of necessity and not from any 
supposed autliority, and this necessity cannot exist whilst 
tlie father is living. If a house be given to a minor child 
containing the effects of the father, the gift is valid. ^ 
And this principle applies equally to the gift of any otlier 
guardian. A mdkah to a minor child by the father whilst 
the father is living in it is valid according to Abii Yusuf 
and ilie fatmi is with him (tliat is, decisions are pxissed in 
accordance with his doctrine). 

Things given in jahdz (by way of pamphernaha) to a 
bride taken to the house of the husband belong to her, 
unless the fatlier says they were given by way of ariat 
(commodate loan,) the onuH being on him to prove his 
, statement ; usage will have to be considered in connection 
with the position of the father. 

A gift by the mother to her infant child of her dower- 
debt due by the fatlier is valid, when the mother in- 
vests tlie child wdth the power to realise it, in other 
words, authorises him to r(3COver the debt. As the dona- 
tion of a gift implies an authority to recover it, the pr^> 
vise niay be reganled as a distinction without a difference. 
Th<‘ above principles may be formulated as follows : — 
It a stranger make a gift to lui infant, the right of ac- 


' FMtA.wa-i-A]aiii‘ 4 ‘iri, TV, p. 520. 
" Kutld- 111 -Muhtar Uirorj;;^li(.)uL> 
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ceptance and possession on behalf of the infant apper- 
tains in the first place to the father. If the father is 
dead, or is at such a distance as to preclude the possibility 
of his presence, in that case the executor of the father 
takes the place of the father. If there is no executor 
of the father, then comes the giundfather, and in his 
absence the grandfather’s executor. Besides these, who 
may be regarded as guardians de jure^ no other person 
can take possession of the subject-matter of a gift unless 
that person happens to be the de facto guardian of the 
infant, that is, the child is in his or her custody, and is 
being nurtured by him or her. Under the Shiah Law, 
only the father and grandfather or the constituted guardian 
can take possession of the subject of a gift for a minor. 

If a child is being brought up by an uncle, and there is 
an executor of the father, the possession of the uncle is 
not sufficient unless it can be shown that the executor 
was unwilling to take possession of the gift for the child. 

A mother’s possession is valid and effectual when tlie 
child is in her custody, and there is no father or grand- 
father. 

If the child is in the custody of, and is being brought 
up by a stranger, the possession of tlie mother, brother or 
uncle is not valid, the possession of the stranger would be 
sufficient. In the case of M-mst, Banoo Blbi v. Fakhrood- 
dem IJassan, however, the Sudder Court proceeded further 
and held a deed of gift by a female to a minor, whom 
she had received into her family as an adopted son, of 
property of which possession was not delivered at the time 
of the gift or during the lifetime of the donor, she having 
retained possession of it on behalf of the minor, to be 
valid and complete in law notwithstanding that the father 
of the minor was alive.^ 


Lectuuk III, 


B<mno 
Bih i V. Fakhr-' 
(loddcen 
san. 


^ ScJ. lU'ports, II, p. 180 , 
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Prosmit 

children. 


in* If a minor girl is ma-rried and is living witli lier hus- 
band, a gift of whieli possession is taken by the father or 
the husband is equally good. 

But before tlie minor wife has been sent to tlie hus- 
band’s house, or after she has attained her inajority, the 
husband is not entitled to take possession. The guardian- 
ship in respect of a niinor wife vests in the husband 
when she comes to his liouse.^ As long as slie has not 
been sent to his liouse, lie has no right to take possession 
on her behalf of any ga*f t made to her ; when she has 
come to liv(3 with him he becomes her 'wall,- 

If the fatlier is alive or present, but the child is being 
brought up by tlie uncle, grandfatlier or mot tier their 
possession is sufficient. 

If the minor is possessed, of understanding, lie may takii 
possession of tlie gift, and in order to prevent any dis- 
pute, the Kazi should appoint a curator for the same. 
Wlu.m the donee is insane, the right to })ossession belongs 
to his guardian. 

If a gift is made to a hiUk (foundling), tlie possession 
of one who brings up the cliild, or that of the h/tkini is 
sulhcient. 

An infant who has attained discrition has a rin*ht to 
reject as well as to accept. 

It is lawful for parents in case of iK‘cessity, (and 
where it can be sbown that it was tlie intention of the 
grantoi' tliat tliey should do so,) to make use of a gift 
marie to the child but not to consume it. 

Presents given to a child at circumcision, if suited for 
him, become gifts to him. If not suited for him they be- 
come the property of the parents, according as they are 

' The cusUkI}^ of a minor wife does noi belong to the Inishand, 

Khali jii Bihi, 5 n. L. II. p. 517, bat it is not illegal, In rc Makiu Bibi, 13 

n. li. a. p. I DO. 

- See S. 1 J, Act XL of 1858. 
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miitle l^y tlie Friends or relatives of the father or mother. III* 

But if the giver of the gift distinctly specifies at the time 
that tlie present is for the child, it is for him. 

Presents given to a bride follow the same rule, that is, 
if tliey are made by the relations of the husband tliej 
become the liusband’s property, unless they are distinctly 
mentioned to be given to the wife. 

Nobody can make a gift of his cliild’s property even 
for a consideration. This is a natural corollary of the 
priruaple which debars guardians from selling tlie proper- 
ty of a minor, unless under exceptional circumstances. 

A youth, who has atiained discretion but not puberty, 
niMy accept a gift even after his ivall ha.s rejected it. 

In Ihe F<ildw(i-i-K<i:d Khun, it is stated t!i,at if a person 
give a house to his minor child a.nd sal)ser|U(mtly pur- 
chase or n.cquirt^ anotlier liouse witli. the proceeds of the 
house of which gift has been made, this latter liouse will 
bo the property of tlie cliild. According to tlie Uadd-nl- 
Aliilddr this is the accepted doct.rimg thougli I ma in Zufer 
apparently hohls a, dili'or(mt view. Tln^ doctrine, however, 
wlien analysed would seem to (‘xpress in other Avoi’ds, the 
principle tlmi when a. gift has bemi nnnh' by a fa.ther 
to his child, it becomes tlie property of tlie minor thongli 
it continues to remain in the puss(‘Ssion of the fatln'r. 

And accordingly any dealing witli tlie pro|)erty by the 
father dehors the right of the infant would not change 
the character of the gift or destroy the right of tlie inlVLiit. 

It may, however, be that tlie gift was a, fraud ulent one 
and nev(u- intended to take effiict, but this rjnestion can- 
not arise between tiie father and the child (tlie gift by 
parents to children Ixang irrevo(*aJ)le among tlie Hanafis 
and Shiahs as wall be shown afterwards). It can only lie 
raised by creditors of the father, udu)se dedds were sub- 
iiisthig at the time of the gift, to satisfy^ which such 
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Lbctore hi. property would have been liable, and who may show 
by the mode of dealing with the property subsequent to 
the gift, that it was fraudulent and a merely paper trans- 
action intended to defeat their just claims. 

Seotton 111. 

GIFTS WITH CONDITIONS. 

Condition'll Tliere is a difference hetween condiMonal gifts and 

find gifts with coudUions attacked to theni. The former, like 
conditions, those which are made dependent for tlieir opera/tion upon 
the occurrence of certain contingencies, whatever their 
character, are void according to all the schools. Whilst 
with regard to gifts with conditions attaclied, there exists 
a certain divergence betwecvh the Shialis and the Hanafis. 
According to the Hanafi Law any derogation from the 
completeness of the gift is null ; and if the intention to 
give to the donee the entire subject matter of the gift be 
clear, subsequent conditions derogating from or limiting 
the extent of the right would be null and void. 

Accordingly, under the Hanafi Law, ivhilst the gift is 
valid the condition is void. Under the Sliiah Law, if the 
condition is subsidiary to the gift, both tlie gift and the 
condition are valid. For example, if a imm were to say, 
"■"I give yon the debt due to me by A, on condition that 
you give to B, the interest thereon ; ” under the Hanafi 
Law the condition is void, but the gift valid. Under the 
Shiah Law, if the gift de2>ends on the condition attached, 
the entire gift is bad. If it does not and the condition 
is only siihsidiary, then both the gift and the condition 
are valid. Gifts dependent upon certain contingencies 
are void according to both the schools. For example, a 
condition for the avoidance of a debt in words like the 
following : When to-morrow comes and thou happciiest 
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to die, tlien thou art discliarg'ed from my debt,” is null in. 

and void. Or “ sliouldest thou die of this disease, this 

house is thine,” in all these cases the gift is absolutely 

void. But a condition im|)lying an immediate operation 

oi‘ the gift would be valid. For evaanple, if a, man vv(‘r(‘ to 

say to another, “ if you owe me any money, I absolve you 

of it ”, or you will be absolved of my debt when 1 die' ” 

(which becomes a legacy). 

If a> iriaji were to say to another, that house is for 
tliee ; if thou diest before me it is mine, and if 1 di(‘ before 
thee ii. is thine,” in the Nanutdlr it is statiMl from Abii 
Ibinifa, it is a Itlha^ the conditions being void. If a man 
were to say, I hav(,‘ made tliis rukha, for ilux; ” it is an 
that is, the donee sliall haao^ tln^ loan ot the tiling 
without any dis 2 )osing ]>ower over it, subject to tlie o[)iio]i. 

«»!' tlie dojior to resuJiie his gift, or loan at any tinu^ 
ir a man ^ver(‘ to say, 1 ha vi' mad(,‘ this rulchn Tor i hee, 
and it is thine,” it is a hiha. Under tlie Shiah Ijaw (‘very 
word which indicaies tlic gilt of [)ro])riel,Liry rights is 
siitlicient to constitute a- hlbad 
A life-graut or lunra umh‘r tlie llanali Law takes effect 
as a lilha^ the condition limiiiug the gilt l)i‘i ug hehl 
Noid. A gift to A for life and ivmaiuder to H takes 
effect as an a.hsolute gift to A, — to use an Fuglisli expres- 
sion, gives him an (‘state in fetn 
A mere grant of th(‘ usurruct of a thing is in the cyo 
el tlie law, simple driat or (:ommodate loan wluidi ini])lies 
the part of the donee tin' obligation of returning tini 
"clfsanie tiling.^ 

’ FntiWfiO-K;izi Khnn, IV, p. 229. 

■' Ihid. 

Juirta-nsh-8haLl:i(. 

^ “ A incro umtil, of iisufrnct is an anal in a (hintj;- vvliicii car) l)(» nscd 
'viibout being doslroyed, but. things wbich must lx* consnniod, in nae 
■‘'ddy gift oxce]>t in lire case of money -i- K;i/i Klutn, p. 220. 

17 
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The Shiuli Ltiw recognises the validity of limited 
estat(?s a-iid deals with tfie sub ject raider ii special chapter 
under tlie hea<l of al-lndm and a,^-Hnkna, 

Ifnhs sigiiihes literally the tying up of property, tech- 
nically it moLins grants limited to a certain time. 

are acts by which the proprietor confers on 
anotber person “ gratuitously/’ that is, without any con- 
si d(n*ation, the enjoyinent of the use or usufruct of a 
tiling with a resi'rvation of the owner’s right of property 
ill it. The rca'iprocal consmit of the coutraeding parties, 
expressed or impliiMl, with transmutation of possession 
suffices to ri'iider tlie contract valid. 

Tumj_)orary grants or liinii-ed estates receive differenl, 
names according to the ohjcct with which such grants are 
iuade or such estates are created. 

The enjoyment of tlie use or nsnfruclj created for 
!ii‘e;” in other words a life-estate, is called al-umra. 

Tlie enjojnient of the use of a house without any rigid 
of p]’opei‘ty in it is called as-sftJmay right of habitation.” 

Tin* cnjoynif'iit of the use or usufruct of a thing for a 
fixed and detmaniinite period is called <ir-vnkba. This 
^vord literally sigiiifi(‘S sennhide and is ap|)lieah]e to the 
condition wliich derogates from idle completeness of fho 
gift and cuts down an absolute gift to a. limited estate. 

Tliere is no special forinvda. for cfll’eetiiig sucb a coii- 
traut, but it may be made in the following words, such 
as, “■ I have granted to such a one the enjoyment of such a 
house or such a land for bis life or for such a time,” or in 
any other words wliich express the intention of the i>ro- 
prietor. Tlie execution of the contract becomes obliga- 
tory after the delivery of the property. Idie conii'aid: 
by wliich tlie enjoyment and use of a. house or habitation 
is conferri'd upon any one is put an (uid to by the death 
of tlie grantor. 
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When a grant is made in these terms, “ when you die Lkctuuf^ 
it will revert to me,” the reversion would take efl\^ct by 
tlio death of the donee. 

A grant by which the grantor conveys to the donee and 
his successor tlie enjoyment or use of some property, 
would confer only a life-estate, and the property will 
revert to tlie grantor upon tlie death of the grantee, a,s 
if the word successor ” had not been mentioned. 

When tlie g-raait of the usufruct is made for a liniitial 
and determinate period of time, the contract becomes 
oldigatory at tla.^ moment of tlu‘ delivery of possessioTi, 
and the proprietor (‘aimot ]’esume the suliject-niatter of 
the grant until aftt‘r the (‘xpiratioii of tlu? term lixed. 

A grant made for tlie lib^time of Ike donor dot's not 
f('rjninat(' upon Uie death of the douee, the rigid: passes 
io his heirs who enjoy the same until tlu.^ dt'aih of tiui 
grantor. 

A graid of tlie usufruct without determination of jio 
riod migiit be revoktal at any time at the will of the 
gi’antor.^ 

A linuted estate or the grant of the usufruct of s^mie 
|>ro])erty does not ti'rmiiude by tlie sale (_)!’ tlie stih^^fniice 
of the tiling; the griintei^ lias tlu' right of holding posses- 
si^vii of the tiling given and enjoying tin- usufruct uidil 
after tlie (vxpiraiion of tlie term of thi^ grant. 

Tiie rigid; of sf(hia or liabitadion graid.iMl in gaa.H'ral 
t'-riiis empowers the granti'e to live in tlie house vvitli his 
relatives and eliildnn ; ljut he eoiimd, traiisrer the lagiil 
to any other person unless there is a sjiecuil condition to 
dial effect. 

' “ or every iliinti of wliiiai a. '(Val:j' is valia, ihe u.min or erfUifine: lor 
U valid also and the yraut is not invalidaiod by tin; sale of ( he thiii>_e, 
llu' ])uj’(‘haser must fulfil to tiie. liteos'iiaiit wiialever wus i;t>ridit/ioued 
ids fiehalf.’' Siiaraya-ul I sla in, p. 2li>. 
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The grantee eaiinot let or hire a house or iiiansiou 
given to hin] for habitation without the special permission 
of the grantor. 

All grants cojistituted in favour of determinate persons 
'^vithont specification of time terminate by the decease 
of the proprietor or grantor, and become a portion of his 
inheritance. Likewise all grants constituted for determi- 
nate periods of time terminate at the expiration of the pe- 
j’iod fixed and revert eii.her to the grantor or his heirs. 

Where a grant is to A, and his cliildren, ‘‘‘ generation 
after generation,” or where a. grant is made to A., with the 
additioii of tlie usual expression which implies a perpe- 
tual descent in the grantee’s line, c. [/., naslan had nanl 
balnan bad bain, the grant conveys to the grantee an 
absolute estate, the terms used implying perpetuity of the 
grant. In faci, a grant to the done(^. and liis descendanis 
gives to tlu^ donee an estate in fee subject to no rostraijit 
of any kind upon alienation or otherwise. 

In the cas(‘ of Nadr nimtin v. Sin/bra it ap- 

p(‘ared that the plaintiiLs father Zulfikar Husain executed 
on the 2brd of Nov(:nnber 1S()8 a deed of gii't, in respect of 
a, c(‘rtain luiuse helonging to liim, to his cousins Ali Min 
haninmd Mir/affar Hnsaiii and the dedejidant Abdul 
M.uzaifar, and l>y anotlier <leed of gift didy registered 
and <'xe<nvted on th(‘ 1 1 th of December 1872 be assigned 
his ])T’oprietary right in tin' same lionse to the plaintifi 
JMasir Husain. The right of Ali Mulianunud, one of the 
above-named transferees undm* the deed, dated the 2rh*d 
of Novembiir 1808 was attaclied in execution of a decree 
against him held by tlie defendant Sughra Bi'gum. Tbc 
plaiutiif objected in the execution de'partment, but as Id^ 
objections were disallowed, lie brought a suit to estahlisli 
iris right to the house in disputi' and for a declai'atioii 
i 1. L. R. 5 All. p. 
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that on the death of Ali Muliamniud all his right in the Lkcture til 
property ceased and termiiaated. The main point for de- 
term ination in the case therefore was whether under tlie 
terms of the instniment of transfer, dated the 28rd of 
Noveinher 1868 the proprietary right in the house had 
passed to the transferees. The material portion of that 
instrument was as follows : — 

T have; of iny own accord and frc(;win ^n‘von the house to my T)rotJiers 
A li Muhainmjid Miizah'ar Tlusain and Abnl MiizaTTar for thoir residinico 
ji, ud that of t heir heirs, yeneratioii after <:^ciieratioii. I or niy lun'rs neil fier 
li,ive nor shall have any claim re^arding^ the house in (juestion, but if tbo 
said brotliers or their lieirs atteinj)t to scdl or mortgage the liouse, 1 ur my 
ln'irs shall have a claim to the hoiist' ; s(> long as a sale or mortgage is not 
elTecicd I or my heirs shall have; no (•urinectioti or concern witli the house.” 

The Court of first iTishince held thnf tlie riglit of Ali 
Muhammad one of tlie donees was heritable and trans- 
ferabhi, and dismissed tlie suit. Tlie plaintitt appealed to 
tlie High Court contending wier alia that the parties to tlie 
suit being Shiahs were not goveriuKl by tlie tc'xts of Ma;- 
liomiuedaii Law relied upon by the lower Court wliich 
were applicable to Sunnis. 

The High Court of Allahabad iiiaflirmiiig the jiidgincnt 
of the lirst Court mad(3 tlie following remai-ks : — 

We are of opinion that the Sub(.)rdiriate Judge has 
come to a rigli t conclusion in this case, and tliat the lioustg 
the suliject of the suit, was takiui by the dcd'eudaiits not 
iriorely for the purpos(i of residence but a.bsolutely. Tlu^ 
operative words in tlie di'ed of gift are very clear and 
strong.-’ (After stating these words the beamed judges 
<iOiitinued as follows): — '"Now the meaning of such a 
conveyance is perf(H*tly clear. The purpose and induce- 
ment of the gift of the liouse is residenc(‘ but tlie gift 
itself in property is to the donees and tlim'r heirs, gene- 
ration after generation ”, and what follows is merely in 
tlie nature of r(‘C()UiiTi(Uidatiou, and has not in law tlu^ 
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Lecture HI. effect of limiting the estate in the house itself. This is 
the construction of such an instrument under all systems 
of law, European or Indian. It is clearly conformable 
to the law of England, and tlie Subordinate Judge shows 
tluit it is in accordance with Mahommodan Law.^’ 

It was argued at the hearing on behalf of the appeb 
hint tliat tlie parties in the present case are Shiahs, and 
that the text of the Mahommedan Law and of the other 
authorities referred to related to the more numerous 
Moslem sect, the Sunnis. The parties in the present 
case are undoubtedly Shiahs, and if tlieir Imameea Law 
liu.d contained any precept or provision inconsistent with 
the Sunni law referred to by the Subordinate Judge, it 
would have been our duty to have given effect to such a 
state of things. But the careful examination which we 
]iave given to the doctrines of the Imameea Code as ex- 
pounded by Mr, Baillie, 18{>9, page 220 et seq,^ has convinced 
us that there is no diff’erencc on thif^ subject between 
the two systems of Mahommedan Law. In fact while 
the Sunni law is very distinct, the Shiah or Imameea Law 
is silent on tlie subject ; the intention in the latter system 
evi dealt ly being the adoption and application of the Sunni 
rule to Shiahs,* where their own Imameea Law do(iS not 
speak the only cases of gifts of this nature a^lluded to in 
the latter being gifts plainly limited to a life-interest.” 

There is a jiassage in Baillicrs Imameea Law, pp. 226 
— 227, which if expressing undoubted Shiah doctrine per- 
haps deserves some notice. The passage is this : — If one 
should say I have given tliis mansion to thee for life and 
to thy successor,” it would only be an mnra or for his 
own life, and there would he no transfer to tlie life-holder 
a,ccording to the most approved opinion, just as if he had 

‘ Tlu'i'o ctui lu' IK) doubt that i!ii« vitnv its founded on a niisapprolien- 
vsiuii oi’ tlio Shial) Law. 
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not said thy successor.’’ If such is the Imaxneea Hi 

Law, it is difficult to understand and stiU more difficult to 
appreciate a limitation of interest which necessitates the 
striking out from the words of gift its distinctly express- 
ed extension to a “ successor.’’ The author does not ex- 
plain what he is pleased to call “ the most approved opi- 
nion.” It is at least a most arbitrary construction of the 
gift confessing as it appears to do that it could not staxid 
if tliC terms to thy successor ” also remained part of the 
gift. In the present case, however, the estate given by 
tlie gift is conveyed in much larger terms giving the 
house to the donees for their residence and that of their 
heirs, gciiieration aftc^r generation, I or my heirs neither 
have nor shall have any claim regarding the house in 
question,” words which if they are capable of any legal 
meaning clearly and distinctly bestow the riglit to tlie 
thing given absolutely.” 


Section TV. 

CONDITIONAL GIFTS. 

If a person make a gift of a certain piece of land to 
anotlier on condition that the donee shoidd give to the 
donor the produce of suclv land for his support, — a-ccording* 
to Abu’l Kasem if the land is capable of bearing produce?, 
the gift is good and tlie condition void. But if the land 
is waste or uiiculturable the gift is bad (Jud/I ) . Under tbe 
Shiah Law both gift and mndition would be valid. Under 
the decision of the Privy Council in tlie case of Nwnmh 
Amjad Ally Khan v. Mohanuli Begunif a gift of tin? 
<‘orjms with the reservation of a life-interest in the pro- 
ceeds of the property was held valid. Their Lordships 

* 10 Moons's Ind. Aj)p. ji. 5.10 
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Lkctuub; III. referring to the question under review said, — It remains 
to be considered whether a real transfer of property by 
a donor in his life-time under the M^liommedan Law, 
reserving not the dominion over the of the pro- 

perty nor any share of dominion over the rxn'pm^ but 
simply stipulating for and obtaining a right to tlie re- 
curring producte during his lifetiirie is an incomplete 
gift by the Mahommedan Law. The text of -the Ho- 
daya seems to include tlie very proposition^ and to ne- 
gative it. Tlie tiling to be retu^’iied is not identical 
but something different; see Hedaya ; ‘‘Gifts” Vol. 
Ill, Book XXX, p. 294 where the objection being raised 
that a participation in the thing given invalidates a 
gift,” the answer is, “The donor is subjected to a parti- 
cipation in a thing which is not the subject of his 
grant, namely, the use (of the whole indivisible article) 
for his gift related to the substance of the article, not 
to the use of it. ^gain, if the agreement for the reser- 
vation of tlie interest to the fatlier for his life be treat- 
ed* as a repngnaiit condition, repugnant to the wliole 
enjoyment by the donee, here the Mahommedan Law 
defeats not the grant but the condition ; Hedaya, “ Gifts,” 
Vol. Ill, Book XXX, p. 807. But as this arrangement 
between the father and the son is founded on a valid 
consideration, the son’s undertaking is valid and could 
he enforced against him in the Courts of India as an 
agreement raising a trust and constituting a valid obliga- 
tion to make a return of the proceeds during the ^Hie 
stipulated. The contention of the parties therefore is 
not found to violate any provision of tlie Heddya, and the 
transfer is complete.” 

This decision may at first sight seem to he iiv conflict 
with the doctrine of the Haiuifi Lawyer Ahii’l Kasem, hut 
it must be borne in mind that in the Hanati Law 
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much of the voidahleness of conditions arises from the III. 

character of the Arabic expressions. As a general rule, 
it may be stated tliat, when the intention to make an ab- 
solute gift is deat, any condition whicli derogates from 
the immediate completeness of the gift is regarded as 
void. In this view, the decision of their Lordships in the 
Privy Council seems to be in accordance with the Hanafi 
Law, the' reservation of a life-interest in the income not 
preventing the property from vesting in the donee. 

The gift of a thing which has been lost when reco- 
vered is bad.^ For exampde, if a man were to say to 
another, I give tliee - the pearl which I have lost, re- 
cover it and take it.” According to Abu Yusuf, this is a 
void gift, being the gift of a mere speculation. Zuffer, 
however, holds it to be valid. 

If the gift is made with an option to the donee, it is 
valid if the op^tion is exercisi^d immediately at the sa.me 
Jiieefiiig, that is, before separation. 

If the donor make a gift with an oj)tion to himself the 
gift is good and the oj)tion void. 

According to Abu Haiiifa, if a man make a mdhah (a 
charitable donation) of a house to his minor son and 
^continue to reside in it without paying any liire, the do- 
nation is valid. So it is valid if it is inhahitedhy 'another 
person thougli witliout liire, the fatlier being Qiresumed 
to be) in possession thereof for the son.- 

A gift does not hecoine void on account of an invalid 
condition. Accordingly, when an arrangement lias haeu 
entered into between a husband and wife in regard to 
their respective rights, the consideration for such arrange- 
ment takes (dfect as a gift and does not become void for 
ioiy invalid condition. But sale, mortgage and lease,” 
adds Kazi Khan, would be void for invalid conditions.” 

* The prineipleH that follow are taken from Kazi Khai., 

“ Kazi Kliaii, 230. 

*18 
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An aoTcnow- 
ledgmeafc of 
hiha. 


Where a man purchases a house and after obtaining 
possession thereof makes a gift of it, and if subsequent 
to the gift another person obtains possession of a moiety 
on the ground of pre-emption, the gift as to the re- 
mainder is invalidated.^ 

An acknowledgment of hiha implies an acknowledgment 
that all the necessary formalities were complied with. 
If a man were to say, I have made a gift of a certain 
property to Zaid,’’ such acknowledgment will be effectual 
also as to possession. 

If a man direct his partner to give his share of tlie 
partnership assets to his son, (but do not authorize tlie 
son to take possession of it), it would not take effect as a 
complete gift and the right of the father would remain in 
tact. 


* This inuat bo coiisidorecl in connection with the question of limitation. 
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CHAPTER III. 

THE REVOCATION OF GIFTS. 

Skotion I. 

Regarding the power of the donor to revoke gifts there Lecture iv. 
is considerable divergence between the sehooLs. Kovocation. 

According to the Shafeis and Malikis, gifts (with the 
exception of tliose made bj^ parents to tlieir children) can- 
not b(j revoked^ whether change of possession has taken 
place or not, Tliis of courses is independent of tlie 
ground of coercion or want of coniprehensian. 

The parents, liowever, may revoke the gifts made by 
themselves to their children. But this riglit of revoca- 
tion possessed by the father and mother is not absolute. 

When the gift is in the nature of a sadJcah^ (a; grant or 
donation made with the ol)ject of securing happiness in a 
future life, or for deserving the reward of God,) the gift 
is irrevocable. 

The father and mother are also precluded from revok- 
ing their donations to their children under the following 
circumstances : — 

(1) When the subject-matter of the gift does not re- 
tain its original form, or has disappeared in toto or in part, 
or has been sold or exclianged ; nnn*e increase or decrease 
in the value from a lliict nation of the market does not 
come within tliis head. 

(2) When the donor has contracted a marriage and 
that marriage has taken place in consideration of the 
thing given. 

(^>) When the donee has died and the pi'operty has 
passed to his heirs. 
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Gift to fi 
stranger may 
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any tiiuo. 


Law 


According to the Shiah Law, “ after possession has been 
taken of a gift, it cannot be lawfully retracted when 
made infavour of parents (according to general consensus), 
nor even when the donee is any other relative by consan- 
giiijiity of the donor, though there is some diflPerence of 
opinion, which however is not approved.’^ But if the gift 
be to a stranger, it may be revoked at any time so long m 
the substance of the thing given is in existence. After it 
has perished there can be no revocation. In like manner 
a gift cannot be revoked if anything has been received 
in exchange, though the exchange should be of little 
value. Mere use by tlie donee of the thing giveii is not 
sufficient to preclude the donor from revoking, unless in 
the use by tlie donee the subject of the given has changed 
its character substantially. The Mohakkik has stated in 
tlie Sliaraya that it is abominable for a wife to revoke a- 
gift made to lier liusliand, and in a husband to revoke a 
gift made to Ids wife. An influential body of lawyers, 
among tlicni the Shaikh, go further and hold that hus- 
band and wdfe stand in the same footing in respect of 
tlieii' mutnaJ gifts as kindred by consanguinity, and that 
gifts by married people to each other are irrevocable. These 
Shiah lawyers are in accord with, the Hanafis who, as will 
be see]] afterwards, hold thaf tlie marriage relation pre- 
ve.uts revocation of gifts. 

According to the Hanafi Law, though the revocation of 
a gift is worthy of reprobation from a moral point of 
vi(‘w, yet it is not illegal. The revo(*.ation of a gift? 
says the Faidtva-i-Alamgiri^ is abominable under any 
circuiustance but is valid nevertlieless.’’ The cont^e- 
qmuice of this principle is that in every instance a giU 
may be revoked before delivery of possession, but, after 
transmutation of possession has been effected, certain 
kinds of gifts cannot be revoked whilst the others may be 
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revoked under the decree of the judge or with the con- Lkcturk 
sent of the donee. 

When a gift is made to a hlood-relation within the 
prohibited degrees and delivery of possession has taken 
place, the donor has no right of revocation. In order to 
make a gift iiTevocable, it will be seen that not only must 
it be to a blood-relation but such relation must be within 
the prohibited degrees. A gift to a cousin is not irrevo- 
cable, inasmuch as a cousin is not within the prohibited 
degrees. Similarly, a gift to the mother of one’s wife is 
revocable as she, tliougli within the prohibited degrees, is 
not a relation. 

It has already been stated that, excepting in the case of 
gifts to such relations as are within the prohibited degrees, 
every other gift is revocable. Previous to delivery the do- 
nor can revoke the gift of his own motion either in whole 
or in part. After delivery, he must obtain either the con- 
sent of the donee or the decree of the judge to validate 
the revocation. 

All tlie jurists are agreed in holding that a revocaiion 
under a judge’s decree is a cancellation of the original 
gift, but there is some difference of opinion whether re- 
vocation by mutual consent is taartamoiint to cancellation. 

The tendency of precedents, however, is in favour of its 
being a cancellation also. Tims, when one person has 
given a thing to anotlier who gives it to a third party 
and then revokes tb.e gift, the power of revocation be- 
comes revested in the first donor ; but this would not be 
the case if the second donee was to return the thing to 
Im donor by way of a gift ; for the second revocation 
being a- cancellation, it follows that the thing given re- 
turns to the former state of property, and that the donor 
be comes again the proprietor without any necessity for 
taking possession anew.” After revocation the sub- 
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Lecture IV. ject of the gift constitutes an amdnut or trust in the 
hands of the donee, so that if it should perish he is not 
responsible for the loss. But when the revocation is neither 
by a judge’s decree nor by mutual consent, and the donee 
gives back the subject of the gift to the donor who accepts 
it, he does not again become the proprietor of it till he has 
taken possession. When the donor does obtain possession, 
the gift by the donee takes effect as a revocation by the 
judge’s decree or by mutual consent, and the donee has 
no power to revoke it. 

Abii Yusuf is reported to have held that, until an order 
has been passed by a judge for cancelling a gift, the donee 
may use and dispose of the subject of it, but any such 
use or disposal after the judge has made his order is 
unlawful ; and tlie opinions of Abu Hanifa and Mohammed 
were to the same effect. If the subject of the gift should 
perish in the hands of the donee, after the passing of the 
Kazi’s order and previous to the donor’s retaking pos- 
session, the donee is- not responsible for the loss, unless 
possession luid been demanded of him and he had refused 
to give it. If, after a gift has been revoked, but before 
anj^ decree of a judge, the donee should give the subject- 
inatter of tlie gift to tlie donor who talvos possession, it 
would take effect as a revocation by order of the judge. 

Suj^posing the donor expressly foregoes the power of 
revocation, it still remains in tact and does not “■ drop,” 
But if the right of revocation is compounded by the donor 
for something given to him by the donee, the composi- 
tion is valid and the thing becomes an exchange which 
extinguishes the right of revocation. 

The revocation must be effected in appropriate terms, 
such as, I have revoked the gift,” or ‘‘ restored it to my 
own property,” or I have cancelled or dissolved it.” 

If without iisijig any such expression, tlie donor con- 
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tracts to sell the subject-matter of the gift or to give it in 
pledge, such act would not amount to a revocation. And 
if the revocation is conditional it is ineffective. For ex- 
ample, if he should say, I will revoke,” or this gift will 
stand revoked when such an event happens,” or on such a 
date,” it would not be valid, because revocation can neither 
be suspended on a condition nor referred to a futm^e tiine.^ 

A gift is not revocable under the following circum- 
stances : — 

(1) When the subject matter of the gift lias passed 
out of the jiossession of the donee by gift, sale, or any 
other form of alienation by which the right of property 
is transferred ; 

(2) When the donee is dead and the subject-matter of 
the gift has devolved on his or her heirs ; 

(3) When the donor is dead, tliat is, liis heirs have 
not the power of revocation. The option of revocation is 
a personal right in the donor ; 

(4) When the thing given is lost ; 

(5) When the gift is for a consideration ; 

(6) When the subject-matter of the gift has altered 
in substance in the possession of the donee ; 

(7) When an increase or accretion has taken place 
in the thing given, and such increment or accretion is of 
such a nature as to be united with or inseparable from it. 
And it makes no difference in the irrevocability of the 
gift whether the increase be in consequence of an act of 
the donee or without such act, and whether it liave issued 
from the thing itself (such as fruits on trees) or be an 
accession to it (such as accretion by grcnvth) . But it 
must be incorporated wuth or form part of the body of 
the subject-matter of the gift and imjdy an jJAldition to or 
enhancement in its value. Dyeing, sewing, porterage &c, 

* Fatawa-i-Alarngiri, IV, p. 5:17, 
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Lectuee IV. are considered as causes wliicli extinguish the power of 
revocation. 

Mere transfer from one place to another, when it adds 
to the value and has occasioned expense, is sufficient to 
prevent revocation. A separate increase does not prevent 
the revocation of a gift nor any loss or damage sustained 
by the subject of the gift. 

8. When the donor and donee stand to each other in 

Marital rcia- the marital relationship. But such a gift in order to be 
reTocaTiou?^'^ must be made during the subsistence of the 

relationship. For example, a gift made prior to marriage 
may be revoked. But when a gift is made during mar- 
riage and the relationship is afterwards dissolved, the gift 
cannot be revoked. Dilference in the creed of the mar- 
ried parties makes no dilference in the irrevocable charac- 
ter of the gift. 

9. Eelationship of blood within the prohibited degrees 
is a bar to revocation, without any restriction as to the 
cr(‘ed of the donor or the donee. ^ 

10. The natural growth of the subject-matter of the 
gift also debars the donor from revoking. 

Where the power of revocation exists, it may be exer- 
cised either with reference to the whole or a part. 

^ .K. g., Parents and grandparents how high soever and children and 
their descendants how low soever ; sisters and hrutliers and their descen- 
dants, paternal and maternal uncles and aunts ; Radd-ul-Mnlita]*, 

“ if a person make a gift of {inything to his relation within the pro- 
hibited degrees, it is not lawful for liim to resninc it j licdriya. 

Itelationship arising from fosterage or matrimony does not bar revoca- 
tion ; Khazdnid^ulrMvftiin. 

Where an alien who has obtained the protection of a Moslem State, -while 
living in the country of Islam, makes a gift to his Moslem brother, and tlien 
goes away Iciaviug permission to the donee to take possession which is 
tlone, it is valid in law ; bat if the gift was made by the Moslem to the 
alien brother, and he went to the l)dr-ul-liarb before acceptance, the gift 
would become void, Mabsilt. Whore a gift is made to the mandatory of a 
brothel', it cannot bo revoked. And if the gift is rejected by the manda- 
ioiy and acca‘])ted by the princijial, it is valid, Kvriia. 
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Wlien a gift is revoked, the donor can exercise his pro- Lectuke iy . 
prietary rights and all its incidents from the time the sub- 
ject of the gift comes into his possession ; but he can give 
no antecedent effect to them. Thus, when a man has made 
a gift of a house and delivered it to the donee, and a house 
adjacent to it is sold, after which he revokes the gift, he 
lm.s no right of pre-^nnption in regard to the second house. 

When a debtor has been discharged from his liability, 
the creditor or donor has no power of revocation in re- 
gard to the debt so discharged. 

Eelationship arising from fosterage or affinity does not 
bar revocation. 

Where one i)erson makes to another tire gift of a horse, 
and the donee has it trained, there is no power of revoca- 
tion on the part of the donor, though Zuffer apparently 
differs. Approximate accompaniments acquired after the 
gift debar the right of revocation.^ 

The removal of the subject-matter of the gift from one 
place to aiiotlier at expense or with labour bars revocation. 

It a man make a gift of clothes to another who has tliem 
washed by a washerman, the right is barred. 

If a person make a gift of some dirhems to anotlier, 
and then borrow them from the donee, the right of revoca- 
tioji is lost, the character of the subject being changed. 

As revocation does not take effect without the decree of 
the judge or the donee's consent, if a person were to make 
a gift and deliver possession thereof to the donee, and after 
that were to take it back without the donee’s consent or 
the order of a judge, and the thing be lost, the donor is 
liable for damages. 

If a woman make a gift to her husband and then 
allege that it was extorted from her by force or threats, 

W claim should be received.^ 

^ Kazi Khan. 

^ Probably when sin>por tod by primd foA^ie ovidonoe. 

• 19 
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liECTURE lY. When a gift is made simnltaneonsly or jointly to a 
relative within the prohibited degrees and to a person not 
so related, the gift to the latter may be revoked. 

A mdkah or gift by way of charity completed by pos- 
session cannot be revoked. 

Before delivery of possession a gift may be revoked 
withont the order of the Kazi or the consent of the donee. 

If possession has been given to the donee, he is enti- 
tled to retain the gift and use its profits until the Kazi 
has made his order. 

A gift to the poor and indigent is a mdlcah or charity 
and not revocable. 

If a person were to make a gift of a house to another, 
and the donee subsequently has it painted or plants trees 
in or about it or in any way alters it, tlie gift is irrevo- 
cable. 

When a portion of the gift is destroyed, the remaining 
portion may be revoked. 

When a gift is made to two r//^r/?/r-ma///ramb 
tion of any one of tliem may be revoked, the gift as to the 
other remaining good. 

C5 O 

If a gift is made by two persons to one donee, any one 
of them may exercise the right of revocation in respect of 
his share without tlie consent of the other. 

Express withdrawal of the power of revocation does not 
destroy it. 

There is no j)ower of revocation in the case of a gift of 
a debt to a debtor. The debt becomes satisfied or can- 
celled by the gift, and therefore does not exist to be 
revoked. 

If a person make a gift to another of a piece of land, 
which is iiiioeeupied at the time and destitute of build- 
ings and plantations, and the donee plant trees or erect 

^ A rolatioii not within the prohibited dej^cos. 
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buildiogs on it, the donor in that case is not entitled to Lecture iv . 
revoke his gift. A small temporary erection, such as a shed, 
does not operate as a bar to revocation. Any actual and 
substantial improvement is sulEcient to piwent tlie donor 
from exercising the right. 

The acceptance by the donor of a consideration or vwaz 
is a bar to revocation ; and though the muiv, for the gift 
may have been made by a third person voluntarily on 
behalf of the donee, its acceptance by the donor would 
deprive him of his riglit of revocation. 

If the donee luis given anything in excliange for the 
gift and a portion of the gift ])roves to he the propeiiy of 
some other person who recovers it from the donee, in that 
case the donee is entitled to receive from the donor a 
propoT'tionate share of the exchange given by him. If, 
on tlie contrary, any portion of the consideration form 
the property of another person, the donor in such a cas(i 
would not be entitled to resume a proportionate share of 
the gift, but he may return to tlie donee the remainder 
of the consideration or exchange in his hands and then 
resume his gift. 

When a person revokes his gift eit]i(;r by virtue of a 
decree of the Kazi or by tlie consent ot the donee, it is in 
elfect a cancellation of the original gift and not a, gift 
de novo on the part of the donee and tlierefore seisin by 
the donor^is not in sucli a case, a ixxjuisitc condition. 

Revocation is lawful with res|)ect to an undivided por- 
tion. If a revocation amounted to a gift de novo from the 
donee to the donor, seisin, say the Haiiafi lawyers, would be 
a requisite condition, and consequently revocation with 
respect to an undivided portion would not be lawful. 

A gift by way of a charity or sadkah caioiot be revoked. Sadkah not 
For the gift of charity is to obtain merit in the sight of God 
and that has been obtained by the gift. If a person bestow 
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Lfcturr IV. sometliing on a rich person by way of charity, it is not 
lawful to revoke the gift ; because to acquire merit in the 
sight of God may sometimes be the object in bestowing 
aims upon the«rich. In the same manner also if a per- 
son make a gift of anything to a poor man without 
using the terms sadhili or charity, it would not be lawful 
on his part to revoke the gift.’’^ 

Its raison Any gift made with a view to recompense in future 
^Mre. sadkah and irrevocable. A mdkah may be made 

in favour of any individual, ricdi or p(x)r, a relation or 
stranger. The difference between hiha and sadkah con- 
sists in the object with which the donation is made, 
in the case of hiha^ the desire is to increase the mutual 
affection of the parties or to evidence esteem,^ in the 
case of saddmlh the object is, as the Hedaya puts it, ‘‘ to 
acquire merit in the sight of the Lord.” Vows for alms- 
givings, when actually cfirried out, take effect as sadkah 
and are governed by the same rules. Alms requires 
seisin of the subject of the gift. Like gift it is not valid 
unless attended by seisin, as it is gratuitous in the same 
manner as a gift. Neither is an alms lawful where it 
consists of an undivided part of a thing capable of divi- 
sion. Eetractation of alms is not lawful ; because the ob- 
ject in alms is merit in the sigJit of God, and that has 
been obtained. If also a person bestow alms upon a 
rich man, it is not lawful to rcffract therefrom on a favour- 
able construction of the law, because to acquire merit 
in the sight of God may sometimes be the object in 
bestowing alms upon the rich. In the same manner also, 
if a person made a gift of anything to a poor man, it is 
not lawful to retract it because the object in such gift is 
merit and that has been obtained.” 

^ T give tlio principk'S in Rubstance as tboy occur, notwithstanding that 
some' of them are repetitions of what lias already been indicated. 

* Mishkat, Kazi Klian ; Sharriya-ul-lslain. 
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CHAPTER IV. 

CONSIDEEATION OR EWAZ. 

Section I. 

The consideration for a gift may either be stipnh ted 
for in the contract of tlie gift, or be subsecjnent to the 
donation.i With regard to a consideratio}i given after 
the original gift has been made, it must be distinctly spe- 
cified that the consideration is in lieu of tlie gift, and in 
the second plane, the consideration slionld not form a 
portion of the subject-matter of the gift. If the consi- 
deration be a portion of the gift, it would not be vtilid 
and there would he no ewaz. But if such a change Inis 
taken place in the thing given, as would prevent revoca- 
tion of the gift, part of it may be constituted a con- 

^ “ Gift is of two kinds. It is either rinqualiiUul nnd void of any con- 
siiloratioii, as, where the donor makes an ahsohite gift of |)ro})f'riy, in whi(?h 
case seisin of the property givtni is essential to tin* validity of the gift ; or 
quailfieclj uf which tlurre are two descriptions, /rrsf, IJ ilHtA>a-Shnrt -a t - KtoaZy 
wliieh is accompanied h}' the expression of a condition and consists in a 
poi-son offering to give to another sometliing on cmidif 'nm of hiK rrrru'imj 
from the donee aoinethini/ else. In this case also seisin of the thing gi\-cri 
is refjidsite, and it is also essential that it should he defined and sejjarated 
from the rc'st of the donor’s property. But this dcscrij)tion of gift re- 
Roirihles a, gift in the first stage only and sale in*^tlj(‘ last stagc‘, that is, 
after tlie receipt of the consideration. Such a gift therefore iinaccorn- 
paniod by seisin cannot operate to jirevent the devolution of the property, 
according to the Law of Inlieritance, after the sati.sfaction of all prior 
<ilaim8 on the estate, such as, debts, dower, logaci(‘s, .SVrowdL/, Ilihadnl- 
Ewaz, which consiats in a person saying to another “ that he has given such 
H thing for such a tiling, as, for this cloth, or for this slavii, or for n 
thousand dirhems ; ” and this description of gift resernhlea a sale in both 
stages according to the universally received opinion, in which case the 
seisin of the donee is not an essential condition.” 

Macnaughten’s Frinciples and ,Pi'ccedent8,^p. 220. 


Lecture V. 
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Lecture V. sideration or ewaz for the remainder. If two tilings are 
given by two different contracts, one of them may be 
given in exchange for the other. It is also a condition 
that the consideration must be secured to the grantor. 
If the grantor has to make over the consideration to any- 
body else, then there is no exchange and the gift may be 
revoked. But if a portion of the ewaz becomes lost the 
the remainder is a good consideration for the entire gift. 

* The text is according to Kazi Khan. Tlie following is from 
BfiilJio according to the Alamgiri : — 

“ 'I'ho ewaz, or exchange in gift, is of two kinds — orio subsequent to the 
contract, the other stipulated for in it. With regard to that whicli is 
Bubstupient to tlie contract, tlu3 subject may be consiflered nruun* t\vr> 
heads : first, tlie conditions under whicli the excliaiiging is lawful, and the 
second gift becomes the eivaz, or exchunge J'or the first ; and second, 
the nature, or essential character of the exchanging. First, as to the con- 
ditions ; and these are tlireo : — 1-Sl;ly, the ewaz, or ('xcbarigf* must bo 
distinctly opposed to tlic prior gift by words clearly expressive of BU(;h 
«p|)osition, as, for instance, by saying, ‘ I’bis is th(’ ewaz' or ‘ tlie hudid,^ 
or ‘in place of thy gift,’ or ‘1 have made a donation of this for 
thy gift, or ‘ I have made it lawful to tliee,’ or ‘ estab]i.sbod if. to 
thee,' or words of Bimilar import. So that if one siiould give a thing 
to another, and the donee should take possession, and then mnko a 
gift of Homothing to the donor, without saying ‘ in ewaz of tliy gift,’ or 
tising some other of the forms of expression abovo-rnentiomnl, the aocond 
gift would not bo an exchange for the f rst, but a new gift, and each of 
the ]iartics would have the riglit to nivoke. 2ndly, 'the ewaz in a contract 
of gift should not be something that come.s into the |)osses8ion of tli(3 
donee by means of the contract itself. So that if the donee should give 
in cxcluinge fur the gift a part of the thing given, it wonlrl not be valid, 
and there will bo no ewaz. But {f t^uch a chan<je should take %)lace in 
the ihi'iKj given as would 'prevent a revocation of the gift, part of it may 
he made an ewaz for the remainder. And if two tilings are given by 
different contracts, and one of the two is given back as an exchange for 
tlie other, though there is some dift'erence of opinion on tlie point, yet, 
according to Abu Hanifa and Molumvmed, it would bo a good ewaz ; and, 
if one of them were given by way of gift and the other a sadkah, and 
the sadkah were exclianged for the gift it would be an ewaz, according 
to tlieni alb 3rd. Tho eivaz must be secured to tlie giver j and if it bo 
not secured to him, as for instance, if a right be established to it wdiile in 
his hands, it is no ewaz, and ho may revoke the previous gift if the thing 
given be still sub.sisting in kind, undestroyed and without any increase for 
the bettor, or anytliing happening in it to prevent revocation. If it should 
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When the exchan<^e takes place subsequently to the 
gift, the 6'waz is, without any difference of opinion between 
‘ our ’ masters, a gift ah initio. So that it is valid where 
the gift is valid, and void where the gift is void ; there be- 
ing no difference between them except as to the dropping 
of the power of revocation in the case of the ewaz^ while 
it is established in that of the gift.’’ And after posses- 
sion has been takeri of the e.waz^ the power to revoke 
di*ops also with respect to the gift. So that neither party 
can reclaim from the other what he has become posses- 
sed of, whetlier the eivaz were given by the donee or by a 
stranger, with or without his direction ; so in the Baddia,^^ 
All the conditions of gift are applicable to the ; 
and the transaction does not come within the meaning of 
a contract of mndwizat, or mutual exchange, eitlier in its 
inception or completion. Hence, it is not subject to 
i^hnfd^ or the riglxt of pre-emption ; nor can the thing 
given be rejected on either side on account of defect ; 
so in the Muhit-i’-Sarahlm,^^ 


liavo perislied, or beoii dostroyed by the donee, he if^ not rf.?spon«ible any 
more than ho would liiivo been if waoh loss or destruedion liad taken place 
Ixd’oro the exchang'e. If a be established to a part of the e}V(iz 

tlie remainder is still an exchange for the whole gift ; but the donor may, 
if lie plcasG, return what remains of the ewaz in his hands, and revoke tho 
whole of his gift, if it be still in existene.e without any increase' in its 
eubstanee, and hav^c not pjissed out of his property. As to tlic! seenvity 
of tiie tiling given, tliat also is a condition of exchanging ; so that if a 
right be establislied in it, tho donee, under tht? original gift, may revoke 
the eivaz^ and if tin? right be to a lialf, ho may revoko half of tlie cioaz, when 
the thing given is of such a nature as to adriiit of partition ; and it matters 
not whetlier the tmutz itself have increased or diminished in price or sub- 
stance, ho takes half the increase or tho loss, as the case may bo. This is 
when tlic subject of the gift, or the eivaz^ is a thing tliat docs not admit 
of pfirtition, and tho right is established in part of it ; but whim it admits 
of partition, and a right is ostablislied in part of one of them, tho rnvaz is 
void if the right bo cstablisbed in it ; and in like manner, the gift is void 
if tho right bo established in it ; and when tho ewaz is void, the gift may 
be revoked, and when the gift is void, the cicaz may bo revoked, Baillic’s 
Digest, p. 542. 


Lectcrk 
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Lecttjrb V. 
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The second kind of ewaz is that whicli is stipidate(^ 
for in the contract of gift. When a gift is made on con- 
dition of an ewaz^ or exchange, all the conditions of gift 
attach to the ewaz in the beginning. So that it is not 
valid in mmhad of a.nything that admits of partition. 
Property is not established in it before possession ; and 
each of the parties may refuse delivery. But after mu- 
tual possession has been taken, the effect is that of sale ; 
and the donor cannot revoke his gift nor the donee the 
ewaz. Shvfdj or the right of pre-emption, is established 
by the transaction ; and each of the parties may return 
the thing of which he took possession for any defect. 
According to hjds (analogy), however, a gift on condition 
of an exchange ought to be a sale in its inception as well 
as in its completion ; so in FaMwa-i-Kazi Khan. When 
a man gives a mansion to two men on condition of an 
ewaz, or exchange of a thousand dirhems, tlie transac- 
tion becomes a lawful sale after mutual possession; so m 
Kinia.^^ 

If a person should give an ewaz for the whole of a 
gift, it would prevent revocation, whatever tlie amount of 
the consideration may be ; if the eieaz be for a part of tbe 
gift, the part for which there is no evuiz may be revoked, 
but not that part for which the ewaz was given ; Sha/rh-i- 
Tahtdwi.^^ An eivaz made by a stranger is lawful, whether 
by the direction of the donee or not ; and the stranger 
giving the ewaz cannot have recourse to the donee, whether 
it was by his direction or not, unless the donee have said, 
^ Make an ewaz to such an one on my account on condi- 
tion of my being responsible,’ which wouhl be the same 
as if he should say, ^ Give this thy slave to such an one 
from me,’ when the person directed would have no re- 
course against the person who gave the directu>n, unless 
ho had said, ^ on condition of my being responsible/ 
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The generaf principle in cases of this kind is, that when Lectvjrk 
anything is demandable of a person in specie, and is obli- 
gatory upon him, his direction to another to pay it is a 
cause of recourse against himself without any condition 
of responsibility, and that when a thing is not demand- 
able from a person in sx^ecie and is not obligatory on 
him, his direction to another to pay it is not a cause of 
recourse against him, unless his responsibility is made a 
eonditicm of the payment, as is stated in Fatdim-i-Kazi 
KhmiF 

If the father of an infant were to grant to another by 
way of a gift some j)roj)erty belonging to his child and 
receiv^e from that person something in exchange, ho 
may revoke the gift, or tlie donee may revoke his consi- 
deration at any time they like* And when a person has 
given sonething to a minor, [ind his fatlier makes an 
rnmiz for it out of the minor’s property, the excliangeis 
not lawful though the gift were made on condition of an 
Whei’C a man sulfering from an illm^ss to 
which he eventually succumbs, malvcs to another a gift of 
propi'rty of the value of a thousand dirhems, having 
no other proxicrty besides, and the donee gives an e/ivaz 
for tlie gift, of wliich the donor takes possession and tlien 
dies, the eviaz being in his possession at the time ol‘ his 
death, if the pavcxz he equal in value to two-thirds or more 
of the property given, the gift is valid, but if the ewaz 
he less than two-thirds of the value tlieroof, the heirs 
would be entitled to recover from the donee the difference 
between the value of the two-thirds of the subject-matter 
of the gift and the actual value of the exchange. For 
examj)le, if the e/waz was only wairth 500 dirhems, the 

‘ The reason of both tlio abo\^e principles is aijporcnt ; flic ffillicr 
having MO right to deal vvitJi tlie property (d’ tiic minor, except fur certain 
purposes. 


20 
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Lbctukk V. heirs of the donor will be entitled from the donee to one- 
sixth of 1000 dirhems, though the ewaz were stipulated 
for in the original gift.” The donee, however, may if he 
please return the whole gift taking back his eAmiz^ or 
restore a sixth of the gift and keep the remainder. 

The following examples taken from the Fatmoa-i-Kazi 
Khan will not be without value on this subject. 

Anji^hing given in exchange for a. gift bars revocii- 
tion. Nor can the gift of an ewaz be revoked ; it must be 
clear, however, that the consideration was given in ex- 
change for the gift. 

“ Any person other than the donee, whether with or 
without the consent of the donee, may give an etvaz for a 
gift, thus destroying the right of the donor to revoke tlie 
gift, that is, if he has accepted the consideration. 

If tlie consideration is given by a person other than 
the donee, he may revoke the same unless the donee has 
made a bargain with such person that the consideration 
would be paid back to him. 

"" Even should there be any defect found by the donor 
in the tiling given by way of an exchange he cannot re- 
voke his gift. 

When a gift is made to two people and one of them 
gives an c/ea,':; for the share given to him, the donor may 
revoke irs to the other share. 

If a gift is made to a minor, and the father or his 
executors give an ewaz out of the property of the minor, 
such grant is not valid and consequently the donor can 
revoke.” 

If a person set up a claim to a,n ev?az and recover the 
same, the donor can revoke, but if he recover only a 
portion and there remain yet a portion thereof in the 
hands of the donor, he cannot revoke, for the smallest 
consideration is sufficient to destroy the power of revo- 
cation.” 
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If the lubject-matter of the gift is recovered by V. 

another person legnlly entitled to it, the donee may re- 
cover the vrliole of the ewaz ; if a portion only is recovered 
by the rightful claimant, the donee can recover only a 
proportionate share of his ewaz,^^ 

If the donee convert a portion of the gift into another 
substance and give it in exchange it would he a good ewaz. 

If a person make a gift of one thousand dirhems to A . 
who gives in exchange out of the same one dirhem this 
is not a good ewaz according to us, though Zutt’er 
differs/’ 

If a Christian make a gift to a Moslem and tlie latter 
give in exchange any proliibited article the exchange is 
not good.” 

Where a gift is made by a minor to A who gives an 
exchange, the gift is null and inoperative nor does the 
ewaz vest in the minor. 

A hiha-hiUewaz in a sale in all its legal incidents. In miaAriu 
sale, mutual seisin is not requisite to render the contract 
valid, and the terms in which a contract of this kind is 
entered into imply, that the articles opposed to each 
other are present, and that there is no danger of either 
party suffering from the other’s fraud, I have given 
you this for that,” implies that the consideration is pre- 
sent, and that the person mil take ca-re to receive it before 
parting with his property, and the law therefore annexes 
to it the quality of a sale both with regard to the condi- 
tion and the effect. 

Suppo>se, for example, a person in making a gift ex- 
pressed himself to this effect, that he had made a gift to 
and conferred upon another the proprietory right in his 
entire property in exchange of something given by the 
donee, — this is not a gift in consideration of an excliange, 
to be prospectively given, but it is a contract of mutual 
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niha-ha~ 

sharUal’Cwaz. 


transfer or salei both as to the condition an4 the effect. 
In such a case, seisin is declared not to be a requisite con- 
dition. 

A Ji/iha-ha-shart-uUeivaz is a contract of a different 
description. The terms used in the constitution of such 
a hiha imply a conting^eney. Thus : — I have given you 
this on condition of your giving me such a tiling.’^ Now, 
it will be observed that in tliis contract, its legal operation 
depends upon the fulfilment of the condition, being the 
deli very and seisin of the eifxiz or consideration ; otherwise, 
if it were valid and binding without such condition, the 
consideration might be withheld, and it might thereby 
bc^come as it were a muhmi padimt. As to tlio effect, tliis 
contract is declared to have the property of a sale, that is 
to say, after mutual delivery of seisin it becomes in effect 
a sale. 

For example, if a person were to declare that he had 
made a gift to, and conferred on aaiotlier the proprietary 
right to his entire property on condition that the donee 
should give to him something in excliange for the gift, 
and the donee were to accept the condition, it would 
bo a. gift ha-t‘hart-tU-G'wa?j or a (lift on condition of an ex- 
chanfie. Technically, as regards the it is consider- 

ed in tlie Jiglit of a gift, and sale as to the effect. Seisin is 
recpiisite to its validity and the gift cannot be said to be 
established until tlio parties sliall liave delivered seisin 
to each other, but the property conferred remains as 
fomieily at the disposal of the donor. He is therefore at 
liberty to make a subsequent disposition of it. 

Tlie folhnving examples from the Sharh-i-Chalpi and 
other authorities will explain these principles further : — 

* Siilo is d(‘fin(>d thus in the TransU-r of‘ Property Act: — “Sale ia a 
iransr(a’ of ownership, in oxchango for a jn'ico paid or promiBcd, or part 
paid and part [luoiiiised.’* 
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I have ^iven to you this slave for this garment of T. 

yours or for one thousand dirhems ; to which proposal 
the person addressed assents ; this is a hiha-hil-^ewaz 
hoth as regards the condition and the effect ; so also 
in the Sharli-iA^iMya,’'^ “ A contract of sale is establish- 
ed by conferring a right to one thing in lieu of another ; 
so in the Hedaya/’ The expressions, 1 have given 
you this for that, or take it for so much, have the 
same signification as the terms, I have sold or pur- 
chased from you ; so also in the Vikilya.’^ Where 
these exist the sale is complete/’ ^^By these are meant 
declaration and acceptance, and when these are found to 
exist, the sale is binding from which it follows that seisin 
is not a condition, and where these do not exist the sale 
is not binding. In the Vikaya it is stated that a gift on 
stipulation is a gift as regards the condition and there- 
fore seisin is requisite ; and is moreover stated to be a sale 
as regards the effect. In the Sharh-i-Vikaya, a defini- 
tion is afforded of what constitutes a gift on stipulation, 
as if one man should say to another, ^ I have given you 
this thing on the condition of your giving me that.’ 

It is also laid down in the Hed&ya, that in all cases of 
contract of gift on stipulation, mutual seisin of each of 
the articles exchanged is necessary.”* 

In the Bakali it is stated from Abii Yusuf that if a The effect 
man were to tell another, this thing is for thee if ( condition 
though likest,” and make it over to him, and the person 
addressed reply, I like ” or accept,” — the condition 
[shart) is good. So also it is reported from Mohammed, 
if a date tree begins to bear fruit and the owner of 
the tree says to another, these dates are for thee, if 
they get ripe ”, or if to-morrow comes,” it is lawful. 

But if he were to say, these dates will be thine, if 
Zaid enters his house,” it will not be valid. 

* .Comp. Macnaughten’s Principles and rrccedents, p. 220. 
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Lecturbs V. When a gift is made subject to a condifton that the 
Gift and re- donec shall have an option for three days within which 
of Uie ^^^cept or reject, the gift is valid if the acceptance 
option of 8ti- is expressed before the separation of the parties ; but if 
pulation. accepted by him till after they have separated, it is 

not lawful. But when a gift is made on a condition that 
the donor shall have an option for three days, the gift is 
valid, and the option void ; because gift is not a binding 
contr^ict, and therefore does not admit of the option of 
stipulation.’’ When a person says to another, ^ I have 
released thee from my right against thee, on condition 
that I have an option/ the release is lawful, and the 
option void.” 

A man to whom a thousand dirhems are due by an- 
Diftfinctlon other, suys to him, ‘ When to-morrow comes the thousand 
conditional tliiiie ’ ; or ^ thou art free from it,’ or ^ when thou hast 
gift andaKift oiie-half the property then thou an free from the 

with a condi- ^ ^ ^ y j 

tioii. remaining half,’ or the remaining half is thine,’ tlie 

gift is void. But if he should say, ^ I have released you 
on condition that you emancipate your slave,’ or Tliou 
art released on condition of thy emancipating him by 
my releasing thee,’ and he should say, ‘ I have accepted/ 
or ^ liave emancipated him,’ he would be released from the 
debt.” 

All our Masters agi^ee in holding that when a gift is 
made, and a vitiating condition is attached to it, the gift 
in that case would be valid and the condition void. For 
example, if a person were to give something to another 
and stipulate that he should not sell it, the gift woidd 
be valid, and the condition void ; 8irdj-%d-Wahaj, It is a 
general rule with regard to contracts, in which seisin is 
necessary, such as hiba and ralm (pledge) that a condition 
dehors the absoluteness of the contract, would not void the 
contract, but drop itself. So in the Siraj-iil-Wahdj. 
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A marria^ cannot be dependant on a condition. 

A Avoman says to her sick husband, if you die of this 
sickness, you are released from my dower, or my doAA^er is 
on you as sadlcah or alms,” — this is void because it is 
contingent and a suspension, so in the Zahiria, A sick 
woman says to her husband, if I die of this my disease, 
iny dower is to thee as alms,” or you are released of my 
dower,” and she does die of the disease the gift is void, 
and the dower remains due by the husband, so in the 
Klui 7 :>wyhuUnl-M^ When a woman is desirous that a 

husband Aidio has repudiated her sliould marry her again, 
and the husband says, I will not marry you till you 
give me what is due to you by me,” and slie gives her 
dower stipulating that he will marry her. The dower re- 
mains debt against him whether lie marry her or not, 
because she has made the property due to herself an ex- 
change for marriage, and in marriage no exchange is in- 
cumbent on a wife ; Kazi Khan. When a man says to 
his debtor, if you do not pay me what you owe me till 
you die, you are released,” it is void ; Bahr-ur-lidik. But 
if he should say, when I die, thou art releasi'd,” it 
would be lawful ; Kazi Khan, While if he say, if 1 die, 
then thou art free from this,” there is no release, for this 
is contingent. Similarly if he were to say, if thou 
enterest the house, thou art free from what I have 
against thee.” A man releases another from his debt 
that he may settle an important matter for him with the 
Sultan — he is not released, for this is a bribe ; so in 
Aima.” 


Section II. 

GIFT OF A DEBT.^ 

The gift of a debt to a debtor,” says the Alamgiri, is 
valid both according to IckjfU and law ; and to any person 
^ From the Alamgiri, Gif* of a debt, Vol. I A', p. 535. 


Lecture V. 


Ex am pi 08 of 
cm\ tin gent 
gift. 


The gift of 
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Lecture V. other than the debtor, it would be valid Recording to 
law, when he is authorized to take possession of it ; bo 
in the TaMr-KhdniahJ*^ 

The gift of a debt to a debtor, which is a discharge, 
is complete without his acceptance ; but if he rejects it, 
it does not take effect, this is according to all the Ma- 
shdilch, the received doctrine ; Jawdhir-ul-AJchldti, The 
above principle is applicable to a case where the debt 
is not cash. If it is, then it is dependent upon the 
debtor’s acceptance. If he accepts it, he is discharged ; 
but if he does not, he remains liable. This is not the 
case with other debts, which are discharged whether the 
debtor accepts the release or not ; but with reference to 
those also, the gift is open to rejection.” 

With reference to a hiba and a discharge of a debt to the 
surety, the principle stands thus : — a hiha of tlie debt to 
him is not valid without his acceptance, and would be 
liable to a reversal on rejection ; but a discharge is valid 
without acceptance and would not be reversed on rejection. 

If a hiba is made of a debt to the debtor who dies 
before rejecting the gift, he would (nevertheless) be dis- 
charged. Similarly, if the hiba is made or discharge is 
given after the debtor’s death, it is lawful. But his 
heirs may reject it, and the debt would be paid ; this 
is accoi’ding to Abu Yusuf. MohamnKxl differs and holds 
that there would be no liability ; Zahhira.^’^ 

If the creditor discharges the debtor, and he accepts, 
then both he and the surety are discharged. But neither 
he nor the surety would be discharged if he should not 
accept ; KhuldsaJ^ 

If a man dies indebted to another, and the creditor 
makes a hiba of the debt to the debtor’s heirs, it is law- 
ful ; Kazi Khan.” 
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If tlie gift is to some of the heirs, it will enure to the t^RCTrrRtfi v. 
beuefit of all the heirs. 

********** 

One of the heirs of a creditor gives his share in a debt 
to the debtor before partition, and in the deceased’s estate 
there are both money and goods, the gift is valid in law, 
like a composition.^ But Abu Hanifa has said when the 
gift is by a creditor of a property not capable of division, 
it is valid whether made to an heir of the debtor or to any 
other person, but when it is susceptible of partition, it 
would not be valid ; so in 

Wlien the gift of a debt is validly made to a debtor, he 
is entitled to recover from the creditor any mdl wliich he 
held for the debt ; so in Taidr Khaniah,''' 

* ******** 

“ A creditor makes a gift of his debt to his debtor, 
who neither accepts nor rejects it at the meeting, and 
then comes after the lapse of some days and rejects the 
gift ; there is some difference of opinion on the point, 
but the sound doctrine is that the gift is not reversed,’^ 

When a debt is due to two persons, and one of them 
gives his share to the debtor, the gift is valid. When a 
person who is in debt gives property to his creditor, the 
creditor becomes the proprietor of it by virtue of the gift, 
not of the debt.” 

If a man were to say to his debtor “ when to-morrow Cuntin^yeiit 
comes, or if thou diest, or if I die, thou wilt be dischai'ged ^ 
from my debt,” this is invalid. 


^ There occurs the following yjassage in the AUim.\jlri as taken from the 
Tatdr-Kiulniah : — The gift of a debt to the infant son of the debtor is 
tiot valid : 

This doctrine is utterly withont authority and founded up'^n a reason, 
viz.^ the insibility to take possession, which does not exivSt. It docs not 
occur in any other work and the Majma-ut-Lmhar doubts its authenticity 

. 21 - . 



lf)2 


GIFT OF A DEBT. 


I/BOTUBK V. gift, however, upon a condition which is immediately 
fulfilled is not invalid ; for example, if a man were to say to 
another, if thou owest me any debt, I absolve thee from 
it such a gift would be valid if the debt was existing 
at the time. So also if he were to say when I die, thou 
wilt be discharged from my debt,” it will be valid, the dis- 
charge taking effect as a bequest, as is stated in Kazi Khan. 

The gift of a debt to the debtor and his discharge from 
the liability takes effect without his acceptance, for the dis- 
charge of a debt is equivalent to its cancellation and there- 
fore acceptance and possession on the part of the donee 
are not necessary. 

The gift of a debt to a person other than the debtor is 
valid under the following circumstances ; — ^ 

(a) When it is made by way of ha walat., that is tlie 
person to whom the assignment is made is constituted an 
agent for the creditor f 

(b) When it is bequeathed by way of a legacy ; 

(c) When the assignee is placed in a position to re- 
cover the debt. 

A condition for an exchange is valid if the subject of 
the exchange is specific and not majiml (unknown) If 
a woman absolve her husband from her dower-debt upon 
any condition which is afterwards infringed by lain, the 
liability would re-attach and he would continue liable for 
such debt. For example, if a woman were to say to her 
husband, I absolve you from my debt on condition that 
you do not marry another woman, ” and he accept the dis- 
charge and subsequently take a second wife, he wiU con- 
tinue liable for the dower of the fii’st wife. 

If a man were to say to his debtor ^Hhat if I do not 

^ Heel. HI, p. 309. 

Hed. n, p. 606. 

^ Kadd-al-Mubtar, IV, p. 770. 
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demand mjl debt from you until my death, it is yours,” 
this is invalid. 

A gift of a debt cannot be retracted if the debtor has 
once consented to the discharge. 

When there are two creditors and one debtor, any one of 
them may discharge the debtor in respect of his share of 
the debt, or to use the phraseology of the Mahommedan 
lawyers, may make a gift of his share of the debt to the 
debtor. 

A father may in health give his entire property to any Gifts hy 
one of his children/ It would be sinfii], but if the gift is 
not invalid or void for other reasons, it will be legal." 

A gift by a father of a house in which he lives or 
has his property is good according to Abu Yusuf and the 
Fativa is according to him.'" ” 

If a father makes clothes for his infant son with the 
express intention that it was for the child, he cannot give 
tlie clothes to another. 

A gift of dower^ obtained by the husband by force or 


misrepresentation is invalid, c., where a husband 


wifo ol* lier 
by (lower. 


' From Kazi Klian. 

* Durnil Miiklitar ; s(h) also Maciiagliton, p. 227. 

Comp, hdiro th(^ 81inrh-i- Vikaya ; “ If a fat-la^r make; a giU of stumv 
iking to his infant son, the infant in virtue of the p:ift Imeonn's proprieto?' 
of the same. Tln^ SJime rale liohls wlnai a moth(;r gives sornelJiing 
to lier infant son, wljom she maintains ami whose fatlna- is (lend nml 
no guardian is provided and so also witlj r(>sp(Hd to tin' gift ^^f any 
other |)crH(m maintaining a cdiild umhu' thest; (•ircnmstamn’s. If a 
stranger make a gift of a thing to an infant, tin' gift is rcmdered ('oniidetf* 
hy tlie seisin of tlie fat lier of the infant. If a per.son make a gift of a 
thing to an or})han and it bo seised on his behalf by hi.s guardian, l>oing 
oither the executnr appointed by ids father or his grandfatluir, it is vniid. 
ff a fatherless (!hikl be under charge; of his mother, and sin* tnk<; jiosses- 
sion of a gift math; to him, it is valid. Tlio same rule holds with rr^spet't 
to a stranger who has the charge of an orphan. If an infant shonhi 
tdmself take jiossession of a thing given to him it is valid juovidcd he bt; 
‘mdovved with reason.” 
krom Kazi Klian. 
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Lecture V. force or misrepresentation induces his wife t<| release liirn 
from the dower-debt, such release or discharge is not 
valid.^ 

In the Bahr-ur-Edih it is laid down, that a person to 
whom there are debts outstanding, can lawfully make them 
over by gift to another who is not ^ indebted to him,’ 
directing the donee to realize such debts, and take them 
for his own use — and such gift is valid. And in the 
Kazi Khan, as a consequence of the above jirinciple, it is 
stated, that a woman is entitled to convey her dower- 
debt to her infant child, and the child would be entitled 
to claim the same from the father on attaining majority. 
Similarly a married woman has the power to compound 
her dower-debt with her husband and accept in lieu 
tliereof anything else.” In this country a conveyance be- 
tween the married parties by which the liuaband conveys 
some property to his wife in satisfaction of her dower-debt 
is called a bye rnuhha. 

If a woman compromise her dower for anything 
which has not been seen by her before delivery, and she 
subsequently become aware tliat it is defective, she is 
entitled to repudiate the contract and her right to the 
dower remains intact.”* 

A woman may release her dower to her deceased hus- 
band,” that is, the widow is entitled to exonerate or 
discharge the estate of her deceased husband from the 
liability for her dower-debt. 

When a woman makes a gift of her dower on certain 
conditions, which are not fulfilled, the gift is null. For 
example, if the dower-debt is released in consideration 
of the husband taking her on a haj, or not treating her 
with cruelty, or not preventing her visiting her relations, 

* Seo Moo7ib-hec Buzlur Rahim v. Shums7mnissa Be/jum, 11 Moo. I. A. 
p. 551. 

* Kazi Khan. 
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and the contition or conditions are not fulfilled, there is Lecture V. 
no abandonment of the dower.^’ i 

When a woman makes a gift of her dower on condition 
of the husband giving her something in return every year, 
and the husband fails to fulfil his part of the agreement, 
the gift fails also, for the gift in this case is a heha-^ha- 
shart-uUeAmiZy that is an executory gift which is not 
completed and rendered perfect until the condition as to 
the envaz is performed. And consequently when the ewaz 
is not obtained the gift fails.” 

A woman makes a gift of her dower on tire condition 
that her husband divorces her, and the linsband accepts 
the gift subject to the condition, but does not divorce her, 
he is not absolved from the dower-debt.” 

When a sick woman has given her dower to her lins- 
hand, the gift is valid if she recovers from her illness, and 
even though she should die of that illness, yet if it were 
not a death-illness the answer would be the same, but if 
it were a death -illness the gift would not be valid with- 
out the sanction of tlie lieirs.” 

The grant of an estate for life to A. with remainder to pfranlB 
his heirs takes effect under the Hanafi Law as an abso- 
lute devise to tlie first donee. He acquires the same 
rights over tlie subject of the gift as if it was given ab- 
solutely to him. 

Under the Shiah Law as well as the Sliafei and Maliki 
Law, where the graiit is limited to the life of the donee, 
it reverts upon his death to the grantor or his heirs. A 
gift by way of a rulcha is invalid according to all the 
schools, being a gift dependant on a contingency of a 
nature both uncertain, and involving as it were a wager 
on one’s life. A Rukha is constituted by a person declaring 
If I die before thee, this house of mine is thine, if thou 
^liest bi^fore me it is mine.” 


* Radd-ul-M uhLar, throu]<l»OTit. 
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A ruMm in the possession of the grantee fcmomits to an 
armi or commodate loan returnable to the grantee when- 
ever he likes. 


If a person is the proprietor of a building as well as 
of the land upon which it is situated, he may make a 
gift of the building without the land and it will be 
valid.* 


* Kadd-ul-Muhtar, IV, ]»• 780. 
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CHAPTER V. 

THE SHIAH LAW RELATING TO HIBA OR 
GIFTS. 


Section I. 


The Shiah doctrines have been sufficiently indicated in 
the preceding pa>ges. It may, nevertheless, be useful to 
give a summary of the general principles in a consolidat- 
ed form. 


LErrrcTRE V. 
Con tinned , 


The principle feature of difference between the Shiah 
and the Hanafi schools on the subject of gifts consists in 
the rule relating to miishad. 

The Shiahs do not recognise the objection to a gift 
on the ground of the subject-matter being divisible and 
confused. 

In contradistinction to the Hanafis, they recognise the 
lawfulness of limited estates. 

A grant to A. limited to his life, is valid, the subject- 
matter of the gift reverting to the donor or his heirs 
upon A.’s decease, so also a grant to A., and after him to 
another person distinctly indicated and actually existing, 
will take effect as giving a life-estate to A. and after him 
a Ufe-estate to the other person after which the property 
would revert to the donor or his heirs. But a grant to A. 
und his successor would only give a life-estate to A. as 

his successor ” is a person not distinctly indicated. A 
gift to A. and his atddd or furzundduy children generally 
^1’ to his children, naslan had nasi, hatnan bad hatn, 
‘‘ generation after generation and line after line,” will 
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Lecture V. convey to A. an estate in fee, the words ‘^fehildren after 
children, generation after generation being words of 
description and not of limitation. 

The Sliiahs also differ from the Hanafis with respect 
to the possession of properties given to minors. The 
Hanafis hold that the possession of any person in 
whose protection the infant is living, is sufiicient ; where- 
as the Shiahs, so far as the Molialckik’s views are con- 
cerned, insist that possession should be taken on behalf 
of a minor by a person legally authorised to do so or by 
the judge. Substantially, the rule amounts to this, that 
whereas under the Hanafi doctrines, the possession of 
a guardian dc facto is sufficient, — under the Shiah law, 
possession must be taken by a guardian de jure. This 
does not, however, affect the case where possession has 
been obtained and held on behalf of a minor, by a per- 
son other than tlie father or the grandfather (or their 
executors,) who are the only guardians de jure. Where 
such lias been the case, the court will not allow the 
gift to a minor to be invalidated." 

There is also considerable divergence between the 
Shiahs and Hanafis on the subject of evmz and the legal 
incidents of a f>hart (condition) attaclied to a gift. 


Section II. ^ 

Gift is defined to be an act by which one person trLins- 
fers to another grakiikmdy withoiU the intention o f pleasing 
God, accompanied by immediate transfer, the entire and 
absolute possession of a certain thing, A present 
7iahila,) and tlie simple gift {ad-eUia) also constitute a gift? 
viz. hiba. 

* This point was considered in an unreported case decided by Mitter 
and Maclt;an, JJ. 

The following principles are taken from tlio Sliarjiya- 
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The recip|*ocal consent of the parties and the delivery ^Eon RE v. 
of the object into the hands of the donee suffice to vali- 
date a gift. 

There is no particular formula prescribed for the purpose 
of constituting a gift. If the act or declaration of the 
donor unequivocally explains his intention it is sufficient. 

Thus the following formula : I have given,” I have 
made a present,” I have yielded the full proprietorship 
of such an object to such a person,” may each be used for 
the constitution of a gift. 

The donor and the donee must be of age, com^pos mentis 
and capable of contracting. 

The gift of a debt is only valid if made in favour of the 
debtor! and constitutes a gratuitous release. The differ- 
ence between a gift and a gratuitous release lies in tliis 
that according to the generally-received doctrine the con- 
sent of the debtor is not indispensable to the discharge of 
a debt. 

A gift is not valid so long as the object given has not 
been handiKl over to the donee, in other words, posses- 
sion luis been transferred, either actually or constructively. 

Tlie validity of a gift is established if the donor de- 
clares that he has made tlie gift, and has delivered the 
thing to the donee, even if the object in question were at 
tliat moment in the possession of the donor. 

After the gift has been constituted by the declaration 
of the dbnor and transmutation of possession has taken 
place, a revocation is not permitted. 

If the donor die after the deed has been concluded but 
before the object given has been placed in the hands of 

^ l have snfl&cieTitly pointed out tlic divorgence arnon^ tlie Sliiah juriata 
themselves on this yjoint ; and that aeeovdiny^ to urj (enstom) the gift of 
a debt to a person other than the debtor is v^alid even among Shiahs, 
see anie p. 102. 

22 
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Lectuuk V. the donee, the gift is null and void and the object of the 
gift forms a portion of the heritage. 

The donee cannot possess himself of the object given 
without the consent of the donor. 

If the thing given is in the hands of the donee at the 
time of the contract no further seisin is necessary. 

This rule is equally applicable to a case, where the 
thing given having remained in the hands of the donee 
for a space of time sufficiently long to justify the donor 
to protest, he has not done so. This is the opinion of 
certain jurists, 

A gift made in favour of a minor by his father or grand- 
father is valid ; these persons being qualified to constitute 
a gift and receive it in the name of the infant donee. 

In ‘ all cases where the donor is not the father or an- 
cestor of the infant donee, whether such donor be the 
guardian of the donee or not, the acceptance of the gift 
must be made by a third person in the name of the minor. 
Tills third person may be the guardian, if not himself the 
donor. Where the guardian himself is the donor, the 
possession of some person appointed by the judge would 
be sufficient.* 

A mushad may form the subject of a gift, and the deli- 
very is effected as in the case of sale. Where a gift is 
made to two different donees, they do not become con- 
joint possessors ; each becomes proprietor of the part 
that is given to him, when both have accepted the gift. 
Where the acceptance is by one of the donees only, the 
gift is valid with regard to him but inoperative as regards 
the one who refused. 

A father may validly give preference to one or more of 
his children over the others by making a gift, but such 
gift constitutes an act from which it is recommended to 
abstain. 


* See, however, ante p. 157. 
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A gift ipade to the direct ascendants in the first de- 
gree of the donor and accepted by them is irrevocable. 

The irrevocability of a gift made to relations other than 
the father and the mother is likewise admitted though 
there is some difference. 

A gift made to a stranger is revocable while the thing 
which constitutes the gift is in existence. 

Wliere the object given has perished the gift camiot 
be revoked. 

A gift is also irrevocable, if the subject-matter of the 
gift has been sold for whatever price, or otherwise alienat- 
ed by the donee. 

In this latter case, the irrevocability is contested but 
it is preferable to admit it. 

Gifts to relatives is specially recommended, particular- 
ly to the direct descendants, or to the father and mother 
of the donor ; so is equal distribution among the children. 

Married couples must reciprocally refrain from revok- 
ing any gift made by one in favour of the other.^ Some 
jurists hold that in this respect married couples are like 
relations by consanguinity, but it is preferable to follow 
the former opinion. 


Section III. 

ESPECIAL PROVISIONS. 

A sale by the donor of the subject-matter of the gift, 
after transfer of possession has taken place (expressly or 
constructively,) is null, if the donee be a relative by con- 
sanguinity. Similarly if the donee be a stranger {i, c., not 

* Tina is according to the Mohakkik. The Sliftikli’s view socnii?, 
however, more confonnable to riglit reasoning* 
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Lecture V. a relative by consanguinity,) if he had given anything 
in exchange for the gift. 

In the case of a gift to a stranger, where possession has 
been transferred, but for which no exchange has been 
given, the sale is null, because the donor has sold a thing 
of which he was not the proprietor at the time of sale. 
According to some jurists, this sale remains valid, the 
donor having in this case the right of revoking the gift ; 
but the former opinion seems more correct. 

Sale by the donor of tlie thing given remains valid if 
the gift is annulled by illegality. 

The principle of the two preceding articles is applicable 
to a sale by an expectant heir of pi*operty belonging to 
his ancestor, whom he believes to be alive, for the sale 
w^ould be valid if it should appear that the ancestor was 
actually dead at the time. 

A gift is constituted from the time of the seisin or 
transfer and not from the date of the contract, that is all 
the legal incidents, the rights and obligations arising 
from the gift accrue from the date when the donee takes 
possession of the thing given. 

This is contrary to the case of a bequest, the right to 
which accrues to the legatee at tlie moment of the testa- 
tor’s decease though the transfer may take place after- 
wards. 

In case of a contest between the contracting parties, 
the donor purporting to have in fact constituted the gift 
but alleging that he has not delivered it, his declaration 
will be accepted, but if the donee affirm thaf the object 
was legally delivered to him the donor will have to esta- 
blish his statement by proof, lit. his oath. 

So also if a person were to say I gave him and made 
him the proprietor of it,” and then deny having delivered 
possession. For it is possible that he may have made the 
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second statement {i, c., made him the proprietor of it”) Lecturk V. 
by way of re-affirmance of the first, {i. c., “ I gave it to 
him,”) and may not mean to imply actual transfer. 

In case of a revocation no indemnity is due to the 
donor, if the object constituting the gift has suffered any 
injury. 

In case of revocation, if the thing given has attained 
in itself any increase in integral value, this augmenta- 
tion accrues to the donor.^ 

When the increase or accretion after the gift can be 
separated from the original subject of the gift, it belongs 
to the donee, but any accretion before the seisin of the 
donee is the right of the donor in case of revocation. 

A gift made without any reserve is always presumed to 
be made gratuitously. ^ 

Should the donee on his side give anything to the 
donor, the gift would be irrevocable. 

A gift made on condition that the donee should make 
some present or offer some gratuity or service to the donor 
is valid ; the gift will be revocable only if the donee do 
not fulfil the condition imposed. 

Where the present or gratuity which the donee must 
give, or the benefit which he must render, is not definite, 
he is free to fix it according to his own wish, and the ac- 
ceptance by the donor of such present or gratuity from 
the donee makes the gift irrevocable. 

The donee in the cases mentioned in the preceding 
articles cannot be compelled to give the present which has 
been fixed upon ; he has the right to refuse it, but then 
the donor preserves the faculty of revoking the gift. 

* Baillie translates this passage as follows : — “ If the gift haB incroascd 
and the increase is of such a nature as to be insisted to the original it be- 
longs to the donor.” 

^ “ When a person has made a gift in general terms, there is no oondi- 
tion or obligation on the part of the donea to give any gratuity in return 

liaillio. 
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Lkcturk V. If in the preceding case the refusal of the donee has 
caused the revocation of the gift, he is not held responsi- 
ble for the destruction or the depreciation of the object 
given ; for he has disposed of a thing, the proprietorship 
of which has been legally transferred to him. This point 
is contested. 

There is some difference of opinion regarding the power 
of revocation possessed by the donor in the case of a 
gift of a piece of cloth, which subsequently to the gift 
has been dyed by the donee. 

Those lawyers who hold tha<t the use by the donee of 
the subject-matter of the gift debars the right of revoca- 
tion are of opinion that the dyeing of the cloth puts an 
end to that right ; others, who do not hold that view, think 
dyeing not to be an impediment to revocation, but that the 
donee only becomes entitled to the value of the dye and 
to retain a lien over the cloth for such value. 

A gift made during a serious illness is valid if the 
donor recovers ; if he dies it is valid only with the consent 
of the heirs, and if they refuse, it is valid only to the ex- 
tent of one-third of his estate. 
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CHAPTER VI. 

THE LAW OP GIFTS ACCORDING TO THE 
SHAFEl DOCTRINES.* 

A grataitous transfer of property is called a gift, when 
such a transfer is made with the object of receiving re- 
ward in another world, or of testifying respect for the 
donee. The condition, essential to the validity of a gift 
is, that there should be an offer on the part of the donor 
and acceptance on the part of the donee which must be 
express, though in the case of a present, it is not necessary 
that the offer or acceptance should be express ; it is suffi- 
cient if the object is brought by the donor, and the donee 
takes possession thereof. A gift may be consituted by 
the use of the following expressions : I wish you to 
inhabit this house of mine, and after your death it will 
go to your heirs ; I wish you to inliabit it ; ” (this is 
according to the doctrine embraced by Shafei in his second 
period,) or finally by saying “ after your death it will 
revert to me.” On the subject of the validity of a gift 
made in the following terms, Shafei held a different view 
in his second period from those he entertained before; 

I grant you the usufruct of this house for life,” or ‘‘ I 
make a gift of it to you for life, that is to say, in case of 
your predecease, it will revert to me, and in case of my 
predecease, it shall be irrevocably yours.” However in 
our time both opinions of the Imam are equally in force 
in our doctrine, and whilst some regard such gifts as valid. 


L PICTURE y. 
ConMnued. 


^ The following principles are taken from the Minhdj-uUtalibin, 
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Le cture V. others hold them invalid. Anything which may form 
the subject of sale or barter may form the subject of gift ; 
but every object not subject to sale such as a thing usurped 
or unknown, or an animal that has escaped is not capable 
of being made a gift. The gift of a debt involves the re- 
mission of a debt, if it is made to the debtor, but it is in- 
valid if made to a third person. 

As for the proprietorship of the object given it is only 
transferred when the donee takes actual possession of the 
subject of the gift, with the donor’s consent. When one 
of the parties dies between the making of the gift and 
the taking of possession, his heirs are placed in his 
position. Nevertheless some jurists have admitted that 
under such circumstances, the gift should be revoked. 

It is laid down by the traditions that parents, provided 
they are not notoriously bad characters, have the power 
to divide their property equally among their children by 
donations inter vivos without distinction of sex, though 
others hold that they should not thus destroy the effect 
of the rule relating to succession. 

A father has the right of revoking a gift made by him 
to his children, provided the donee has not irrecoverably 
disposed of the object received. So also other ascendants 
with respect to gifts made to grandchildren and their 
descendants. But where the donee makes a disposition 
which leaves the right of proprietorship intact, like 
mortgage, conditional gift (at least so long as posses- 
sion has not passed,) conditional enfranchisement, or even 
according to our doctrines, a contract of lease the right of 
revocation is not lost. In case the donee should have lost 
the proprietorship of the object beforehand and should re- 
cover it subsequently, the right of revocation is not revi- 
ved, and if in the meanwhile there lias been an accretion 
to the subject of the gift the revocation can only take effect 
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i? the increment has become incorporated with the object, 
but not where the increment exists separately. A revoca- 
tion may be made in the following terms : I revoke my 
gift ’’ or I reclaim the object/’ or I wish the object to 
become my property again,” or I wish to break my gift,” 
but it cannot bo made impliedly by a subsequent disposi- 
tion of the thing given, such as by sale, wakf, gift, to 
another person or enfranchisement. 

If a gift is made with the express stipulation that there 
should be no consideration, the right of revocation is not 
accorded to any one but the ascendants, whereas a gift 
with no such stipulation is supposed to have been made 
williout hope of consideration if the donee is in any way 
inferior in social positio]i to the donor, and even if he is 
superior. Our doctrine goes still further; it accepts the 
same principle if the two persons are quite equal. Where 
a consideration is obligatory but has not been settled at 
the time of the contract, it must be of the value of the 
thing given ; and under these circumstances the donor 
lias the right to revoke the gift if the donee neglects to 
pay the consideration. 

The validity of a gift made on condition of a lix(Hl 
consideration is permitted ; the gift must, however, be con- 
sidered like a sale ; but according to our doctrine a gift 
made on the especial condition of an unfixed considera- 
tion is null and void. 

In the case of a present made to somebody, the tiling 
in wliich. it is delivered is considered as part of the pre- 
sent, and where it is customary need not be returned, 
e. the basket that contains dates is not returned. 
Otherwise the package remains in the hands of the donor, 
and the donee can make no other use of it than in using 
it (for that specific purpose) ; for example, a dish for eat- 
ables presented provided that custom admits of such use. 
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CHAPTER VII. 

THE LAW RELATING TO WAKF OR TRUSTS. 

Section I. 

The doctrine of trusts has been recognized and enforced 
in the Mahommedan system from the earliest times. 
Ilistoiieally its origin is traced to the Prophet. 

In one of the traditions handed down from the Pi’ophet 
it is reported that Omar, who afterwards became the second 
Caliph of Islam, expressed to the Lawgiver his desire of 
dedicating in perpetuity for tlie benefit of the poor, a cerl/rii.n 
property which belonged to liim and sought his advice 
as to the mode in which he sliould make it inalienable for 
all time. The Prophet replied, tie up the property and 
dedicate the income.” ^ From tliis small but importaait 
precept has sprung the enormous body of law relating to 
the subject of appropriations aiid settlements. 

Trusts in the Maliommedan system are called wakfs, and 
may for tlie sake of convenience be divided under tliree 
heads, viz,, public, (7?y.(m-public and piavate. As a matter 
of fact, the Mahommedan Law recognizes only two classes 
of wakfs, jnihlic and and draws a sharp line of 

distinction between tliein. Wakf, for masdlih-i-dmma, 
viz,, for public works of utility or charitiible purposes are 
regarded as public wakfs. All other trusts are treated as 
private. Of course there is no specific designation for pri- 
vate trusts. But all wakfs are treated in one category, 
ill exclusion of the WTikfs for Consider- 


* Hod. II. (Ar.), p. bm. 
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ing, liowever, that there is a large body of trusts which Lecture vi. 
without being public trusts^ partakes vsomething of that 
character, I have thought it expedient to include them 
under the head of ^t^u.st-public wakf. 

By quasi-^whlia wakf, therefore, I mean those tnists, 
the primary and initial object of which is, partly, to pro- 
vide for religious or pious purposes, and, partly, for the 
benefit of particular individuals or class of individuals. 

By private wakfs, I mean those settlements the pri- 
mary object of which is to make a provision for the settlor’s 
family or relations. 

Wakafa literally means I luive bound up or detained” 
and is applied to the tying up of animals, such as, a liorse 
or camel.* Technically or as the Arahian jurivsts put it, 

‘‘ in the language of the law ”, it signifies the consecration 
of property for any charitable or religious object or to 
secuT*e any benefit to human beings. To use the curt but 
expressive language of the Moslem hiAvyers a dedication 
to any good purpose of the 

Shiahs, or of the Hanafis]^ is a unikf, Tlie 

terms birr and Ichair include all good and pious acts and 
objects. To make a provision for one’s self is regarded 
by Hanafi lawyers as an act of khair^ for the Prophet 
declared a man giving a subsistence to himself is giving 
aJins,''^ and settlement.s u])on one’s family are approved of 
and regarded a.s lawful by all the sidiools. The best de- 
fiTutiou of the word tea/./ has been su]>p]ied hy the Law 
Officers of the Sadder Demmny Adaadat^ av ho were coji- 
suited in tiie case of M(>Juimmed Sadik v. Makommed, Ali . Moharnmed 

i^adik V. 

and others.^ They stated that wakf accordin;T to tlie Moiuimmed 
opinion of Abu Yusuf and Mohatuined, (which on this 

* ileil. II, (Ar.), p. 887. 

- lied. II, (Ar.), p. 888. 

^ Hcd. 11, (Ar ), p. 8!»1. 

^ So), Itep. ], p. 17. 
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VI. point is adopted as law,) implies the relinquishment of the 
'proprietary right in any article of property such as lands^ 
tenements and the rest^' and consecrating it in stich manner 
to the service of God that it may he of benefit to ynen^ provid- 
ed> ahimys that the thing appropriated he at the time of ap^ 
propriatm^^ the property of the appropriatord^^ I shall 
have occasion to discuss this definition at a later stage of 
this lecture, but it may be mentioned that for all practi- 
cal purposes the definition here given covers the meaning 
attached to the expression. 


Section II. 

There is considerable divergence between the various 
schools regarding the mode of creating a tlie objects 
in whose favour it may be created, and other cognate mat- 
ters. Ev^en within the Haiiati school itself, there is 
great conflict of views which deserves especial attention. 
For exaniple, nothing can be more divergent than the 
opinions of Abu Yusuf and his fellow disciple on the one 
hand, and those of Abii Hanifa on the other on the nature 
and legal incidents attaching to a wakf. 

According to Abu Hanifa, the legal meaning of wakf 
is the detention of a specific thing in the ownership of 
the wakif or appropriator, and the devoting of its profits 
in charity on tlie poor or other good objects-^ in the man- 
ner of an ariat or commodate loan but not beinof absolute 

’ Waghirn, this does not mean such like things but other objects. 

- Ilrid. p. 18. 

^ 

lied. II, (Ar.) p. 887. Ariat is resiimable at the will of the lender. 
Mr. Raillic’s noto on this subject is worth inserting here. 

“ Tins docs not uiean that the profits are merely to be lent ; but that 
the objects of the wakf arc to have the same benefit from it as if the sub- 
ject of it were lent to them in the manner of an ariat j when they would 
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in its nature it is revocable by the wakif, and he is at liber- L pic ture VI. 
ty to dispose of it according to his own will. 

According to the two disciples, Abu Yusuf and Moham- 
med, whose opinions are binding on the sect, and is re- 
garded as the correct law on this subject througliout the 
Hanafi world, ^ walcf is the detention of a tiling in the im- 
plied ownership of Almighty God, in such a manner that 
its profits may be npplied for the benefit of human beings, 
and the appropriation, (when once made,) is absolute, so 
that the thing appropriated can neither be sold, nor given, 
nor inherited. 

The FataAva-i-Alamgiri states this principle thus : — Tlie 
appropriation becomes absolute aecording to Abvi Yusuf* 
by the mere declaration of the >vakif that he has consti- 
tuted or constitutes any particular property a,s waJiJ\ 

Tlie right of the appropriator becomes extinguished ac- 
cording to Abu Hanifa. as soon as the judge has pro- 
iiomiced his decree. The mode in which such a decree 
may be olitained is for the appropriator to deliver the 
subject of the walcfio the mtU/w(dli or superintendent, and 
then to require it back from him on the ground tliat tlie 
appropriation was not obligatory ; whereupon the judge 
may pronounce his decree, tliat it shall be obligatoiy and 
it beconies so accordingly.'^ If the appropriator suspends 
th(‘ walif on his death by saying, When I die 1 have 
appixpriated my mansion to such purpose ” it is valid and 


luiv(> (he iiso of it, or in otlior words, its profits or usufruct for tlioir own 
bouofa so long as it remained in thoir possession.” Baillie’s Dig. 2nd Dd. 
p. 557. 

^ In the A]i{^,n and Yutuma it is declared that tiui Fatwa is in ac^cord- 
ance with the opinion of the two disciples. Fatu,wa-i-Alamgiri II, p. 454, 
Hud. IJ, (Ar.) p. 8S8. 

* In Fulton, p. 845, the learned Judges distinctly said that according 
tn the modern doctrine of Mahomniedan decisions and lawyers, Abu 
> usuf’s opinion on this point is considered better law. 

^ Kdji. 
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Lkcturk VI. obligatory to the extent of a third of his property, the ex- 
cess (if any) being in abeyance till it is seen if there is 
any other property. If the heirs do not allow the appro- 
priation, the produce must then be divided into three 
parts, and one-third set apart for the ivahf and the other 
two-tliirds for the heirs. If the suspension on death he 
made during death-illness the effect is the same as if it 
were made in health.”' 

According to Moliammed, the right of the appropriator 
does not cease until the appointinent of a rmdwalli or 
curator and the delivery of tlie irroperty into his hands. 

As before remarked, the Hanafi jurists of EanStern Asia, 
following the exaanple set by the schoolmen of Balkii, 
liave invariably adopted the views of Abu Yusuf, and that 
is tlie case also in Algeria., Egypt and Northern Africa® 
and Turkey generally. In some places, howevtu*, in Ceji- 
tra.1 Asia wliere the influence of the Bokhariot schoolmen 
has left its mark, the views of Mohammed are recognized 
as law.'^ 

According to Abu Yusuf tlie appropriator may validly 
appoint himself ymitwalU and reserve to himself the power 
of exchanging the specific property which forms the 
subject-matter of the appropriation. Mohammed differs 
also on this point, but the opinion of Abu Yusuf is re- 
cognized as law,^ and has been followed by the Supreme 
Court of Calcutta in tlie ca.se referred to already. 

According to the Malikis and the Shiahs, the consign- 
ment of the property to a mtd/walU is a necessary coiidi- 

^ TuhA w i. 

* Saiitayni, j). 410, Art. 045, 

^ This 18 the explanation of the passage' in the Fatflwa-i-Alanigiri, “ the 
opiniouB of the learned seem to be nearly bahinced between tViest*. two 
anihorlties dot^laring that the Fatwa is witli Abu Ynsuf, w'hilo two more 
allege that it is with MoharnTnod.” It is a mistake to suppose that deci- 
siuns are beih ways, as liaillie puts it 

^ Baillie, p. 550. 



THE CONSTITUTION OP WAKP. 


183 


tion to impress upen the appropriation the stamp of a lecture Vh 
Imui fide wahf. The Sliiali law is thus stated in the 
8h%rdya~ul-hl(wi d the contract of wahf is not rendered 
absolute except by giving possession.’^ The law thus 
barely stated might seem to imply that by the ikhdz or 
consignment required under the Maliki and Shiah law to 
impart absoluteness to a walfiy actual transfer or delivery 
of possession from tlie appropriator to a curator was 
intended. But this is not so ; what is intended is simply 
a specific change in the character of the possession or 
the nature of the dominion, effected actually or construc- 
tively, For example, under the Shiah, as well as the 
Maliki law, the appropriator may validly appoint himself 
as the curator or trustee. His possession of the trust 
property not as proprietor but as trustee or curator will 
nut invalidate the ivakf. 

Section TIT. 

THE CONSTITUTION OF WAKP. 

Before proceeding further with the legal incidents which 
are attached to a wakfi it would be proper to consider 
how and under what circumstances an estate of th (3 
character contemplated under the Mahommedan Law 
under the term wakf is constituted. It may, at the very 
outset of this enquiry, be stated that there is no essential 
formality or the use of any express phrase requisite 
for the constitution of a umlcf. This question which, 
owing to some difliculty in comprehending the exact 
mtianing of certain dicta in Maliommedan law books, was 
involved in some doubt, was settled in the case of Jewan 
Dass Sahoo v. Shah Kiibeerood-deen.^ In that case, the , 

dean. 

' Sharavji-ul- Islam. 

*•* Mouru’s Ai)|). 2, 300. 
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Lecturf. VI. grail t or firman^ by which the endowments were created 
contained no mention of the word ivakf. On the contrary 
the grants purported to be made as ^ Inam AUamgliay 
which primarily convey individual proprietory rights. 
And it was accordingly contended on behalf of the de- 
fendant that the properties which formed the subject of 
the grant did not constitute an inalienable wahf. Their 
Lordships in the Privy Council in dealing with the case 
endorsed the views of the Sudder Dewanyiy Adawlut ® in 
the following terms 

“ After referring to this ease and the opinions of the 
law officers, the Sudder De/wanmf Adaidut in the case 
Musi^umut of Mumum/id Qmlira v. Slutk Kuheer-ood.^-deeri (8 Mac. 
^haJiKubeer- Lew. Ad. 407) appear to have determined tliat notwith- 
ood-deen, standing the use of the words “ Inam ’’ and Altunigha'’ 
in the royal grants and the mention therein of the persons 
upon whose petition the grants were made, yet as these 
grants appeared clearly to have been made (as expressed 
in the petitions) for the purpose of maintaining a chari- 
table institution, the persons named were not to be con- 

^ Tiio finnan of Alarn^ir ran ns follows 

“ As it Kas como to tlio knowlodj'o of flis Majeisty that agreeably to a 
sanniid fiirnishod by the Hakims, certain inouzas situate in Sircar Beliar 
have been appropriated for tlie fiiirposeof nKMiting- the charges of fakirs and 
etiidents of th(5 Madrissa and the Khanhak and Musjid of Moolla Dervish 
llossain, son of Mnlla (niolam Ali, and the aforesaid inrlividnal is hopeful for 
the royal inunihconce and favour, His Majesty's royal commands are that 
in the event of the aforesaid mouzas being in the occupation and enjoy- 
ment of that individual, tlie whole of those mouzahs shall continue as they 
formerly w'ore at jnmraa of 15,000 dams from (such a dato) in the charac- 
ter of a maddadmanh (aid for subsistence,) acc'-ording to the tenor of tho 
grant, and in order that he may apply the produce of these lands to meet 
tlie cliarges of the students of his Madrissa and Mnsjid ; and the present 
and future Hakims, the Amils &(;. are enjoined to relinquish the mouzas 
111 c|uesti()n to t hat per.son’s occupation, to deem them maaf (exempt from 
taxes) and blotted with the pen in every respecd, and not to require of him 
a fresli sunnud annually. Should that individnal occupy anything in any 
otlier way tliey Jiro not to countenance him.” 

“ V. Shah Kuhearood-decn ; Sel, lieji. Ill, p. 4U7. 
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sidered proprietors ; that the establishment (Khankah) 
was the real donee and the persons named were only 
Mutwallis of the Khankah ; that a Mutwalli has no right 
to alienate, and that consequently the transfer by gift or 
otherwise by Shah Shums-oo-deen was illegal/’ 

This decision,” their Lordships continued, is in ac- 
cordance with the doctrine laid down in the Hedayah, 
Book XV, of wak for appropriation, Hamilton’s Transla- 
tion, Vol. II, page 884, wliere it is said, wakf in its primitive 
sense means ^ detention ; ’ in the language of the law, 
(according to Hanifa,) it signifies the appropriation of 
any particular thing in such a waiy that tlie aj)propria- 
tor’s right in it shall continue, and the advantage of it 
go to some charitable purpose in the manner of a loan. 
According to the two disciples, ‘ wakf ’ signifies the 
appropriation of a particular article in such a manner as 
subjects it to the rules of divine property, whence the 
appropriator’s right in it is extinguished, and it becomes 
a property of God by the advantage of it resulting to his 
creatures. The two disciples, therefore, hold appropriation 
to be absolute, though differing in this, that Abu Yusuf 
holds appropriation to be absolute from the moment of 
its execution, whereas Moliammed holds it to be absolute 
only on the delivery of it to a Mutwalli, (or procurator,) 
and consequently that it cannot be disposed of by a gift 
or sale. Thus the term wakf in its literal sense coin- 

' A kliankali is a relin-ions monaster; , a place where religions services 
are lield, d(irris}w>< lodged, indigent tr; vadlcrs fed. It will be seen that 
the original grantee was a viiUla or pri est, and tlie grant was apj)arently 
made to him wot only for his siip[K>rt iid the sapport of his descendaTits, 
bat ;i,l,so with the object of maintaiidiig in })er})(!tuity an institution 
for the lodgment of religions devotees, travellers and mendicants. In. 
Western Asia, these Khankrihs are called ruh'Us, and are risetl generally 
for bousing pilgrims, dervishes i^'c. In India, Ichanknks are very frequent. 
And among other religious coronionieH, it is usual to hold in them 
the ceremony of saints. 

24 
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Lbcturb VI. prehends all that is mentioned both by Hanifa and by the 
two disciples/^ 

Again,’’ 344) it is said, “ upon an appropriation 
becoming valid or absolute, the sale or transfer of the 
thing appropriated is unlawful according to all lawyers; 
the transfer is unlawful because of a saying of the Prophet, 
‘ Bestow the actu^il land itself in charity in such a manner 
that it shall no longer be saleable or inheritable.’ ” And 
their Lordships accordingly held, that according to the 
Mahommedan Law, it is not necessary in order to consti- 
tute a waJcf endowment to religious and charitable uses 
that the term tvakf be used in the grant, if from the ge- 
neral nature of the grant such tenure can be inferred.” 
It is with the light of this judgment, which is perfectly 
conformable to the general Mahommedan Law, that the 
following dicta must be read. 

‘‘ Wakf or appropriation is effected by the expression 
of the word wahf (detention or appropriation) combined 
with that of sadkah or charity, or the expression of the 
word wakf alone is sufficient for the purpose.” 

When a person has said — ‘ This my land is a sadkah 
or charity freed and perpetual during my life and after 
my death,’ or ^ Tliis my land is a sadka>h appropriated, 
detained and perpetuaf during my life and after my 
death,’ or ‘ This my land is a, sadkah^ detained and per- 
petual during my life and after my death,’ the land be- 
comes a lawful and obligatory for the benefit of the 
poor according to all opinions.^ And if he should say ^ a 
mdkali appropriated and perpetual,’ it would be lawful 

Muhhoosatan From hahasa, means literally detained ; its exact signification 
boAvcver, is “ being rendered inalienable j ” Mouhoof is the participle to 
wait a fa, 

* Alaingiri after the MabsiiL 
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jrccording to the generality of our ’’ learned men/ or if Lecturk vr. 
iie should say ^ a sadkah appropriated/ or ^ a sotdkah 
detained/* without saying ^ perpetual/ the land would 
become' a walxf according"^ to all who consider appropria- 
tion lawful, because a perpetual sadkah is established 
which does not admit of cancellation. The words ^ This 
my land is a sadkah appropriated to what is good/ or 
‘to good purposes also amount to a wakf.^^ 

The view therefore taken in the case of Mahomed 
JJam/ulnlla Khan v. Budrunissa Khatnm^ seems to have llatmdidia 
been founded on an imperfect apprehension of the Ma- ruliiLa KiM- 
hommedaii Law. In that case, the settlement was made 
in the following terms : — 

I have made waif of the remaining 4 annas in favour 
of my daughter Budriiiiissa and her descendants, and 
also her descendant’s descendants how low soever, and 
when they no longer exist then in favour of the poor and 
needy ; such wakf is good, legal, valid and effectual and of 
the nature of a lasting permanent act of charitable en- 
dowment, the same being as good in my lifetime as after 
my demise and the same being precluded from tuvmllulc 
and tamlik. After payment of the Government Eevenue 
and Collector’s charges, &c., and after deduction of the 
Miitwalli’s toidiut right from the proceeds of all the above 
endo wment properties the surplus, whatever it may be, shall 
be divided as follows : — c., 4 annas’ share be given to 

^ i. n.y excepting Mohammed, who insists on the necessity of tadim and 
Abu Ilariifa, who liolds tliat in siicli a case the right of the wakif continues, 
the produce being devoted during the lifotirae of the wiikif, to tho 
purpose for which the dedication is made and tho property falling into hia 
inheritance after hia death ; Fatftwa-i-Alamgiri, 11, p. 460. 

iu# 2 

8, Cal. li. K. p. 101. 
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Lbctubb VI. Jamila Khatun alias Dhone Bibee and 4 annas to Budrun- 
nissa, inasmucli as 4 annas has been endowed in favour of 
’the said ladies, 

So far as the constitution of the dedication went, 
nothing’ could be more distinct and explicit than the 
declarations contained in the above wakfnamah ; the 
grantor expressly excluded fill rights of doininiou 
over the jjroperty settled, which was intended to seiwe as 
a permanent provision for Budr-un-nissa and her descen- 
dants as long as thei'e were any in existence ; and on their 
failure, he provided that the beneht of the wakf should 
accrue to the poor and indigent. It will bo seen that 
the terms of the settlement were in strict conformity 
with the provisions of the Mahommedan Law. 

Upon a suit by Mahomed Hamidulla Khan to set aside 
a sale of a portion of the dedicated property in execu- 
tion of a decree, on the ground that it was wakf and con- 
sequently inalienable, the High Court held, (1) that to 
constitute a valid there must be a dedication of the 
property solely to the worship of God or to religious or 
charitable purposes ; (2) that when a settlement under 
the Maliominedan Law is made in favour of a particular 
2 )erson and his descendants in perpetuity, and on their 
failure in favour of the poor and needy, such settlement 
is only valid as a ivalf/^ when the word sadhah is used 
in the deed of settlement. As regards the first point, the 
Calcutta High Court was probably misled by the decision 
in the case of Abdul Gane Hassan v. Ilusseti Miya Rahim'' 
tullah. That case was decided by the Bombay High Court 
upon reasons not founded entirely on a consideration of the 
Mahommedan Law, The English doctrine against per 2 )e- 
tuity, which has no j)lace in the Islamic system and is utterly 
opposed to the j)rinciple of the law of waif furnished the 

* 10 Bom. u. C. H. 10. 
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basis of the decision in Abd%d Oanne Kasam v. ITussen Lectueb VI. 
Miya> Bahimtullah, It is submitted that the views put 
forward in that case and in Mahommsd Hamidulla 
Khan V. Budnmissa Khatun proceeded upon a narrow 
comprehension of the Mahommedan Law of tvalf. A 
mere reference to the text books is sufficient to dispose 
of the point. And one of the learned judges who decided 
Mahommed HamuliiUa Klmn v. Budrunnissa Khatun^ had 
reason to modify his views in a later case.^ 

As regards the second point, and the necessity for the use 
of the term sadJcah^ where it is intended to create a settle- 
ment for one’s family or descendants, the question would 
be set at rest by reference to the express dictum of the law. 

Though no mention be made of sadkah^ yet if vHikf is 
mentioned as by a person saying, ‘ This my land is ivakf^^ 
or, ^ I have made this my land wakfy ’ the land would be 
a wahf for the poor according to Abu Yusuf.” (This only 
in case the beneficiaries are not mentioned.) ‘‘ And Sudr- 
ush-Shahid and the jurists {maslidihh) of Balkli have 
declared that ^ Decrees are given on the opinion of 
Abu Yusuf and tve ^ decree according to it, also from 
regard to custom.^ ” The passage which I have italicised 
is most important and its significance will be perceived as 
I proceed to develop this branch of my subject. But 
what follows should be carefully noted. “ And if he 
should say, ^ it is appropriated to Almighty God for 
ever,’ it would be huyful though the word mdkah be not 
mentioned and would be a imkf for the poor.'^ The word 
ivakf alone or in combination with linhs, establishes a vjakf 
according to the approved opinion, which is that of Abu 
Yusuf.* If one should say, ^ I have made this my land con- 

^ Luchrn^yiht Sinijh v. Shah A'mir Alumy 12 Cal. L. U. p. 22. 

® i. e., tho Jurists of India. ^ Fatawa-i-Kazi Khan, see Vol. Ill, p, 73. 

U ^JU iJ 4*>o jSil 

<*vV — ‘-“-yi (/’I jy y* } 
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Lecturk VI. secrated ’ or ^ it is consecrated/ ’ that would be the same in 
the opinion of Abu Yusuf, according to Abu J4far, as if 
he had said appropriated.^ And if he were to say ^ appro- 
priated, consecrated and detained/ or, ‘ appropriated, de- 
tained and consecrated not to be sold, inherited or given by 
gift,’ all these words would create a walcf according to the 
received doctrine and the opinion of Abu Yusuf. And the 
Fakih Abu Jafar says that ^ detained and given in chari- 
ty ’ is equivalent to saying ‘ given in charity and appropri- 
ated.’ If a person should say, " This my land is appro- 
priated for such an one,’ or ^ on my son,’ or ^ the poor 
of my kindred being good persons,’ or ^ orphans,’ ‘ and 
the appropriation of it is not to be reversed,’ it would 
be no wahf according to Mohammed, because it is for a 
purpose that may be cut off or fail and is not perpetual, 
but it would be a v)(ihf according to Abii Yusuf because the 
making of it perpetual is not a condition with him.® 
If one should say, ‘ My land or my mansion is a sadkah 
moulcoofa (appropriated charity) for such an one,’ or ^ the 
children of such an one,’ tliey ivould be entitled to the 
produce while they lived and after their decease it w:ould 
go to the poor. If one should say, ^ My land is sadkah 
(cliarity) for God,’ or ‘ appropriated to Almighty God,’^ 
it would become wakf^ So also if he were to say, ^ my 
land is appropriated in the way of Almighty God,’ or ‘ to 
seek the reward of Almighty God ; ’ or of he were to say, 
‘ My land is appropriated for a good purpose,’ it would 
be as lawful as if he had said a sadkah (charity) appro- 
priated.'^ ” 

When a person has said, ‘ This my land is for a way,^ 
and he is in a city where such expressions are commoidy 
known to imply ivakf^ the land becomes wakf. If the 

^ Mnhai'^'ama, Baillie’s puts this word as moaning “ prohibited.’^ 

* Kazi Khiiu, ^ Muhit-i-Saraklm^ ^ Ibid, * Zahlrio^ 
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expressions are not known to have that meaning, he shall 
be called on to explain ; and if he say that he meant 
wakf\ they are to be applied according to his intention. 
If he say that he meant sadkah^ or had no particular 
meaning, they are to be taken as a vow, and the land or 
its price should be given in charity.' ****** 
A man says in sickness, ‘ Buy out of the produce of this 
my mansion every month ten dirhems’ worth of bread, 
a;nd distribute it among the poor,’ ” the mansion becomes 
wakf. If he should say, ^ I have appropriated after my 
death ’ or ^ I bequeath that it may be appropriated after 
my death ’ it would be a valid wakf out of the third of 
his estate.” 

***** a ^ were to say, ^ Sadkah 

not to be sold,’ it would be a vow of charity, not a 'waJf, 
But if he were to add, not to be given, and not to be 
inherited, it would be a wakf for the poor.” 

Section TV. 

CONDITIONS RELATING TO THE WAKTF OR 
SETTLOR. 

As a general rule it may be stat(Ml that all persons who 
are competent to make a valid gift are also competent to 
make a valid wakf. The settlor must be (1) free, i. e., not 
a slave, (2) must be possessed of sufficient understanding 
to comprehend the nature of his action, must in fact be a 
compos mentis ; and in order that the settlement may be 
valid in its entirety, (3) must be in good liealth, or more 
correctly speaking must not be suffering from an illness of 
which he dies subsequently. In such a case, if the settle- 
ment is in favour of an heir it is absolutely null, (unless con- 
sented to by the other heirs.) If it be in favour of a person 

* Alamgiri after the Makit-i-Sarakhsi, 
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Lecturb VI. who is not an heir or in favour of any pious or charitable 
~ purpose, it would take effect with reference to one-third. 

(4.) The settlor must be the owner of the property 
which forms the subject of the appropriation. 

(5.) The settlor must be adult, i. e., must have attained ^ 
the age of majority according to the law governing the 
status of minority. 

All the schools are agreed respecting the capacity of the 
settlor or the appropriator. The Shiah Sharaya says,. 

And of the wdldf^ it is required that he be of full age, 
sound understanding and unrestrained' in the use or dis- 
position of his property.’^ So the FatAwa-i-Alaingiri, — 
among the conditions of wahf are understanding and 
puberty on the part of the appropriator, as an appropria- 
tion by a boy or an insane person is not valid. But 
the action of a mere imbecile is not absolutely invalid. 
If a person who is imbecile,” says the Radd-ul-Muhtar, 
makes a wa/cf upon himself and after him upon some 
other purpose wJiich does not fail, it is valid according to 
Abu Yusuf, but the latter will take effect only upon its 
being sanctioned by the Judge.” 

A walff upon one’s self ? amounts to a pious act. The 
design in appropriation,” says the Hedaya, is the per- 
formance of an act of piety and piety is consistent with 
the circumstance of a person reserving the profits to his 
own use, as the Prophet has said, ‘ A man giving a sub- 
sistence to himself is giving alms.’ 

Where therefore, a person, who, without l^eing absolutely 
non compos mentis, is weak in intellect, makes a waif in liis 
favour with remainder in favour of others, such walfiB 
valid so far as the settlement on himself is concerned, and 
with regard to the remainder it would be valid with the 
sanction of the judge. ^ 

‘ i. f?., not subject to any inhibition. ’’ Rndd-nbMnbtar. 

BadCua, ^ ^ Hcduya., Tr. IlT, p. 238. 
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Any person wlio is sane and adult may constitute a ivaJcf. 
But the same cirQumstances wliicli may avoid a gift, viz.^ 
undue influence ((ihrah^) fraud, or want of comprehension 
of tlie aiature of an iippropriation may avoid a walff,"^ In 
the case of Delroos Banoo Becjimi v. Nawah AsgJmr AXly^^ 
the appellant ha.d, in the year 1 852, executed a walcf-nam^ali 
dedicating all her properties for ceidain pious purposes. 
Upon a suit by the respondents to remove her from tlie 
management of the W(^lif on tlie ground of misfeasance, 
the High Court held as follows : — 

“ Tlie judge liolds tliat the defendant cannot now be 
allowed to say that she misunderstood the elfect of the 
words she used or of the acts by wliich she consuinmated 
the 'wakj\ and under ordinary circumsta-nces no doubt a 
person would be rightly presumed to have known tlie con- 
secpience of his own deliberate a.ct, but in this case tlie 
matter is somewliat difl'erent. The defendant is a parda- 
7mhm Mahommedau lady, unable to read and write and 
g’laieraHy ignorant as are most of her class; she lias been 
oxaniined, and she swears positively that slio di<1 not 
understand the meaning of tlie deed which she executed. 
She admits her wish to keep her estate for the purpose of 
perpetuating certain ceremonies in memory of her mother, 
und out of the hands of her legal heirs, and that to this 
mid she, by the a^dvicc! of her contideiitial servant Ali 
Jameen, signed a deed whicli she was tohl would have 
that effect. She swears positively that the taAdi/Umimak 
was only read over to her in Persian, a language whicli 
she did not understand, and that she had no idea of divest- 
ing herself by it of her proprietary rights. No evidence 
has been given to rebut tins statement ; only one wdtness to 
the taa/hiUiame//, Abdool Azeez (summoned by tlie defen- 
dant) lias been examined, and ho does not prove that the 
‘ J aina-usli-Shatlal;. " 15 0. L. K. j). 107. 
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LEC TuttB YI. ever read to the Begum in Hindustani, a lan- 

guage which she understood, or that its purport was 
explained to her. Her own acts have been, from the first, 
absolutely inconsistent with a knowledge that die had 
divested herself of her rights as proprietor by the tauliaU 
namah. From a time shortly after its execution we find her 
dealing with the property just as if it were still her own^ 
selling, buying, borrowing, granting mukurari leases and 
exercising all the usual rights of ownership, and making 
everything as public as possible by registering the docu- 
ments affecting these conveyances. I find, moreover, that 
long after the tauliatnmnali was executed (namely, in 
1871) the Collector of the 24-Pergunnahs gave pottahs to 
Delroos Banoo Begum, and this is a further argument in 
favour of the property never having been considered an 
endowment for public purposes under Regulation XIX of 
1810, and treated her as the proprietor of her estate. It 
is, moreover, hardly likely that had Delroos Banoo 
Begum known what was the real effect of making a walcf^ 
she would have headed her receipts for rents paid by the 
ryots with her name as mutwalli and a description of 
the estate as a mi/^mehal, and still have gone on dis- 
posing of the property at her pleasure and as if she had 
made no wahf at all. Prom fii'st to last, as it seems to 
me, ]ier acts denote a person endeavouring to make such 
an arrangement of her proj^erty as would defeat the 
claims of her heirs and permit of the estate being retain- 
ed for particular purposes, but always considering that she 
still retained the right to do what she pleased with the 
property so long as she lived.’’ 

But when a ivakf has been created by a formally re- 
gistered document by a person who is sui juris, and there 
is no reason to suppose that the settlement has been 
brought about by undue influence or fraud, it will not be 
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set aside. In Fatma Bibi v. the Advocate General,^ it Lecturb yi. 
appeared that the plaintiff, a Mahommedan lady of the Fatima 
Sunni sect, by an indenture dated the 16tli of November 
1866, conveyed all her properties in trust for the purposes (General, 
set forth in the deed, primarily for herself and her 
children and other descendants and ultimately for the 
poor. In 1881 she desired to revoke the trust. Upon a 
case stated under Sec. 527 of the Civil Procedure Code, 

West, J. held as follows : — 

A wahf must be certain as to the property appropriat- 
ed, unconditional and not subject to an option. It must 
too have a final object wliich cannot fail and this object 
it seems must, according to the better opinion be express- 
ly set forth. In the deed now in question it is set forth, 
and the reserve to the plaintiff for her life of the annual 
profits does not invalidate it, as such a consequence arises 
only when there is a provision for the sale of the corpus 
of the property and an appropriation of the proceeds for 
the donatrix. In the case of Ddroos Banoo Begum v. 

Nawab Syud Ashgur Ali, a dedication of property in wakf 
was declared invalid on the ground that the donatrix an illi- 
terate woman though a wealthy one had not really known 
what she was doing in endowing the imambarah. The 
imambarah was within her own house, she had appointed 
herself joint mutwalli and her co-mutwalli had died. 

The property had never been treated as dedicated to a 
public religious establishment within the meaning of Act 
XX of 1863. Everything went to show that there had 
not been a true dedication, but the learned judge, who 
pronounced the decision of the court, said that if the 
instrument of wakf had been ‘ really and knowingly 
executed by the lady defendant it would have bound 
Uelroos Banoo Begum without the power of revocation,’ 

* L L. R. 6 Bombay Series, p. 42. 
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Lecture VI. In the present case the direct ownership of the property 
was completely parted with. Tliere was, it is said, a want 
of discretion on the part of the plaintiff and certainly a 
dedication ma.de by a girl of fourteen is not to be upheld 
without enquiry, but liere the transaction was neyer ques- 
tioned by the plaintiff’s husband during his life, and tlie 
plaintiff herself has for fifteen years confirmed her own 
early act by a continued acceptance of the profits of the 
estate from the trustees. She cannot now say with any 
reason that the dedication was invailid on account either 
of its ceremonial defects or of a want of an eff’ectual ac- 
companying volition.” 

The case of Ahdul (lancy Kamm v. Riisscn Miya} is 
an authority for tlie proposition tliaf., under the Mahoni- 
medaii law, an attempt by using the word wa/vf to create a 
perpetuity for the benet of a family will be ineff(5ctual.® 
In the case of lllhee Kmieez y. Bihi Sahih J(m^ 

there referred to, certain charitable objects are mentioned 
as the motive cause of the grant, but not as a purpose of 
the grant, the fulfilment of which is aniuixed to it as a-' 
condition or a trust. Tfiore was no dedication, even ulti- 
mately, solely to the worship of tJ od or to any religious 
or charitable purposes. In Ahdfd Ganc Kasam y, Hv 8- 
sen Miya there was no pretence of any such purpose. lu 
neitlier, therefore, was tliere aiiy creation of the 

proper sense with the peculiar attributes of that class of 
property, whereas in Doyal Chand MuUiek v. Saynd Kmt- 
7)iid AlP there was a clear intention to dedicate to religi- 
ons purposes. Though the 'wa/,if was mixed up with pro- 
visions of a different clniracter, effect was given to tlie 
dedication, and in Muzhurool ffuq v. Puhmj DUareyA Keiup 
J. says ‘ Ave are of opinion that the mere cliarge upon the 


‘ U), Bom. JI. C. lloj.orts, p. 17. 
" 8 Weekly Reporter, p. 343. 


^ 1C W. H., p. lie. 
•> 13 W. R. 235. 
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profits of tlie estate of certain items wliicli must in the Lecture 
course of time necessarily cease, being* confined to one 
family and for particular purposes and which, lifter they 
lapse, will leave tlui whole profits intact for the original 
purposes for which the erKhnvment was made, does not 
render the endowment invalid under the Mahomedan law.’ 

If the condition of an ultimate dedication to a pious 
and unfailing purpose be satisfied, a wakf is not made in- 
valid by an intermediate settlement on the founder’s 
children and their descendants. Tlie benefits tliese suc- 
<jessively take may constitute a perpetuity in tire sense of 
the English law, but according to the Mahoininedan law 
that does not vitiate the settlement ])rovided tlie ultimate 
charitable object be chnirly designated.” 

That a true loakf is irrevocable is stated in some of 
the cases I have referred to and it follows from the de- 
finition of the term. The cons(.‘quonc<^s of the dcMli cation 
are that even while the direct ownershij) is retrained, tlie 
beneficial interest passes wliolly from tlie appropriator. 

Ill the present case the direct ownership lias been con- 
veyed to the trustees. If the snrviviiig tnisie^e fails in 
his duty, which, in full accordance with the Mahommedan 
law, is largely discretional, tlie plaint Ilf or her rcjiresenta.- 
tives can enforce tlie fulfilment of the trust but tlie de- 
dication once made cannot be i-ecalhal. Slumld tlie in- 
termediate purposes of the dedicati(ni fail, the rule of 
Mahommedan law appears to be tliat the final trust for 
charity does not fail witli them, it is but ac(?elera>ted 
being itself regarded as the principal ob j(‘ct in virtue of 
which, effect is given to tlie ax'companying and inter- 
vening dispositions. Charitable grants being thus tender- 
ly regarded, it Avoiild be inconsistent that a power of re- 
A^ocation should be recognized in tlie grantor. It is not 
recognized, and on the several quiNstions submitted i-o 
the. Court 1 must find against the plaintiff.” 
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Lbctubb Yh Mr. Justice West’s decision embodies in substance 
the following principles : — 

(1.) That, under the Hanafi Sunni Law, a settlor may 
lawfully make a settlement in his own favour ; 

(2.) That a settlement once validly made cannot be 
revoked afterwards ; 

(3.) That the failure of the intermediate trusts in 
no way affects the validity under the Mahommedan law 
of the ultimate trust in favour of the poor. 

Under the Mahommedan Law, the ultimate beneficiaries 
of every wahf for which no other object has been spe- 
cified are the poor and indigent. No wahf therefore is 
likely to fail. 

Islam is not a necessaTy condition to the creation of a 
valid xvakf^ but the law requires that there should be 
nearness between the object of the wahf vlyiH the appro- 
priator,’ for example, an infidel may not create a wahf in 
favour of a mosque, nor a Moslem for an infidel place of 
worship. 

The %mhf of a male apostate from Islamism is hdUl or 
void; that is, if a person make a waJcf and then become 
an apostate, the wahf becomes hdiiL But the wahf made 
by an apostate after his apostacy is valid.® 

If a woman make a loahf and then apostatise, her wahf is 
not void. 

* Fatawa-i-Alaingiri, IT, p. 454. Comp. 16 W. K. 116. 

^ B(xhr, Eudd-ul-Muhttii’, III., p. 557. 

Aftj J elk) dJy ji 

jliiiilt ilWll ^ ^ Jaaj J/ l^}f jijJ dJ j 
dJj J hAl IL aUo^ 
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According to the Mussulman law, any person of what- Lectueb VI/ 
ever creed, may create a wahf. But, as already stated, it 
is a condition that there must be some relation, or near- 
ness,’’ between the waTcf and the objects of the wakf. 

For example, a Moslem cannot make a wahf in favour of an 
idol, a place of Christian worship, or any object whatso- 
ever which is regarded in his law, as unlawful. Similar- 
ly, a Christian or Jew cannot lawfully convert his dwelling- 
house into a mosque to be used as a place of worship by 
Moslems so as to withdraw it from the inheritance of 
his heirs. The Fat^iwa lays down the law on the point in 
the following terms : — 

If a zimmi should give his mansion as a mmjid or 
place of worship for Mussulmans and construct it as they 
are accustomed to do and permit them to pray in it, and 
he should then die, it would become the inheritance 
of his heirs, according to all opinions,' and if the zimmi 
should make his mansion a temple or a church or a house 
of fire while he is in a state of health and should then 
die, it would be the inheritance of his heirs. 

The subject-matter of the appropriation must be the 
property of the wdhif at the time the wahf is made, that 
is, he must be in a position to exercise dominion over it.*^ 
Consequently, if a iraA;/’inade by a person of some j)roper- 
ty of which he is in unlawful possession, but which he 
subsequently purchases from the rightful owner, such 
wahf is invalid. So also, when a man makes an appro- 
priation for certain good purposes of land belonging to 
another, and then becomes the proprietor of it the wahf 
is not lawful ; but it would become validly dedicated if 
ratified by the proprietor. 

^ Aljimgiri after the JauMir-ul-AkhlfUi. 

" Khass^if. 

Sautayra, p. 360, l^atawa*i*Alaojgiri, 11, p. 52G. 
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liECTURE VI. When a person makes a bequest of some property to 
another, and the legatee prior to the death of tlie testator 
and before the legacy has vested in him, makes a wakf 
thereof^ it is invalid. Nor can a be made of pro- 
perty in wliich the fitll proprietaiy riglit has not vested in 
the person appropriating. There are certain exceptions, 
however, to this rule. 

If possossioJi were taken of land given by an invalid 
gift, and it were then made a irakf, it would be lawTul, the 
donee being responsible for its value ; find if one should pur- 
chase by an invalid sale, take possf^ssion, and then make an 
appropriation of tlie subject of sale in favour of the poor, 
the would be lawful, subjiK.*t to the like responsibility 
for its value to tlie seller, but if the aj)propT’iation were made 
before taking possession it would not bo lawful. When a 
man l)uys land by a lawful sale, and makes an appropria- 
tion of it before taking possessioji and paying the price, 
the matter is in suspense until he pays tlie price and 
takes possession when the tvakf is lawful ; but if lie die 
without leaving any property, the land is to be sold and 
the wakf is void, and if a right is established iii the pro- 
peify, or it is claimed by a Hhafl under liis right of pre- 
emption after the purchase lias beeJi iiiade, the loafc/'is. 
void.' ’* 

From the above rules the conclusion follows tliat any 
property in the j)ossessiou of a person under a conditional 
grant cannot be Liivfully appropriated, unless the appro- 
priation is made with the sanction of the original grantor. 

It is not necessary, however, that tlie entire subject- 
matter of the wakf should be actually in the possession of 
the vaikif at the time of the appropriation, for the appro- 
priator may validly include in tlie vmkf any property 
wliich he may subsequiuitly aci[uire." Nor is it noces- 

' I^ahr-ul’Fo ik. ^ Sautavra, ]). SSU. 
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sary that the property which is dedicated should be en- 
tirely free from the rights or claims of other parties. Ac- 
cordingly a property which is leased out to tenants, or 
which is under mortgage, or held in pledge can validly 
be dedicated. 

It is not necessary/’ says the Alamgiri, that there wakf of 

should be an entire freedom from the rights of other lease 

parties, as for * instance, in cases of pledge and lease, so or loortgago 

, , . _ /. 1 . -I >1 T 1 is valid, 

that it one were to give a lease of his land and then to 

make a ivcilcf of it before the expiration of the term, the 

wakf vrovild be binding according to its conditions, but the 

lease would not be void, and on the expiration of the term, 

the land would revert to the purposes to which it was 

appropriated. In like manner, if a man should pledge his 

land, and then appropriate it before redeeming it from the 

pledge, the land would not be withdrawn from the pledge, 

and if it should remain for years in the hands of the pledgee 

and then be redeemed, it would revert to the uses for 

which it was appropriated. And if the pledgor should die 

before the redemption, yet if he leave enough to redeem 

the land, it is to be redeemed and the ivakf is obligatory. 

But if he should not leave enough for that purpose, the 

land may be sold and the wakf would become void. In the 

case of a lease, when either of the contracting parties dies 

it is void and the land immediately becomes wakf,^’^ 

' Patawa-i-Akmgiri li, p. 458. When the land is sold for the payment 
of the mortgage debt, it does not necessarily follow tliat the wdhf would 
be voided in its entirety. The 'walcf would attach to the balance of the 
sale proceeds after the payment of the debt ; see the Jladd. 

The voidanoe of the lease on the death of the lessor or the lessee is a 
natural consequence of the principle of the llanafi law, which holds that 
a lease cannot last beyond the lifetime of the lessor or the lessee. In 
this country, however, where leases are binding upon tlie heirs and re> 
presentatives of the lessor, and are often hereditary (like the mouroai 
nnjkurrari ijaras,) the principle stated in the t(‘.vt would not apply. 

Where therefore, a piece of land which is already let in mouroosi ijara, is 
26 
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Lectubb TI. According to the Ordinances of Mufti Abu Saood, when 
ti person, who is involved in debt, makes a wakf in favour of 
his children in order to defraud his creditors, (lit, in order 
to avoid the payment of his debts,) it is not valid. 

When a property subject to a mortgage is constituted 
wakf and possession is transferred it will take effect, that 
is, operation will be given to it, and the Kazi will compel 
the wdkif to pay off the debt if he is solvent, but if he is 
insolvent, the wakf will be cancelled and the property 
will be sold to discharge his liabilities. 

, Wfikf of an ^ person is absolutely insolvent at the time of 

insolvont per- ^ ^ 

«oii. the dedication, and his debts more than exhaust the pro- 

perty which is dedicated, he is declared to be under inhi- 
bition for debt' and the settlement is consequently in- 
valid. The principle governing these cases may be 
stated shortly thus : — if the settlor is heavily involved in 
debt at the time of the dedication or settlement, but has 
other property from which the debts can be discharged, 
the wakf is valid ; if he has no other property and the 
subject-matter of the wakf is liable for such debts, it 
would be sold for the payment of his liabilities and any 
balance left from the sale proceeds would be applied for 
the purposes of the wakf A wakf created before the debts 
are contracted is valid and is not subject to the liabilities 
of the wdkif, ^ 

It is necessary also that the wdkif should not be suffer- 

Wakf by a [ng from a mortal illness at the time of the dedication in 

'M.wrtx or a 

person Order that the entire wakf may be valid. In other words 

dedicai/f^d. The ijara rent would become waJtf and not the specific land ; 
sec; the Radd, 

^ Alam^ri II, p. 458. 

Jj ^ 

’ Radd-ul-Muhtar after the 
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the wakf of a person suffering from a mortal illness from I'Kctube VI. 
whicli he dies takes effect as a bequest and operates suffering 
with reference to one-third of the property of the <i(>nor/ 

But the wuhf of a person made during illness from which 
he eventually recovers is valid with reference to the 
whole. 

The wahf oi a person suffering from a death-illness,’^ 
gays the Eadd-ul-Miihtar, takes effect like the kiha of u 
person in that condition when transmutation of posses- 
sion has taken place, i. the walcf will operate as regards< 
one-third of his estate. If the heirs^ however, consent, ifj 
will take effect with reference to the whole. If some 
of the heirs consent it will take effect in proportion 
their shares.” 

Kazi Khan following Imam Ibn-ul-Fazl states that 
wakf is of three kinds in relation to^ the state in which it 
is made : 

(1) When it is made in health ; 

(2) When it is made in illness ; 

(8) When its operation is made dependent upon 
death. 

Change of possession and appropriation is necessary in 
the fir»t, but not in the third, for tliat is testamentaiy in 
its nature ; but the second is like the first, though it takes 
effect with reference to the third of the estate of the 
wdhif like a gift made in death-illness.” 

It has been already stated that a wakf is irrevocable, Tcstauion- 
but a ivakf made by a. person to take effect after his ttcabio.^^ 
death, or what is called a wakf by way of wamity {wakf- 
lil-ivastut) is revocable at any time before his death. 

* Fulton, p. 845. 
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THE CONSTITUTION OF A WAKF. 

Tlie absence of uncertainty in the subject-matter of the 
wcjfkf is also a condition, — not uncertainty in the object 
for which the dedication is made. Uncertainty in the ob- 
ject does not necessarily lead to the invalidation of the 
wakfy it often accelerates the application of the subject of 
the wahf to its ultimate object, vis.y the support of the 
poor, for they never fail. 

But the subject of the wahf must not be uncertain.' 
Accordingly if a person were to dedicate anything out 
of his land without naming it, the wakf would be void, 
(unless it can be gathered from attendant circumstances 
what he intended to convey, when the wahf will be valid 
upon the basis of istehsdn). 

The dedication must also not be dependent for its 
opei’ation upon a contingency which may or may not occur. 
A condition, however, to which operation can be given 
immediately will not render a void. Examples of the 

distinction between these two provisions of the law are 
given at gi'eat length in most of the lawbooks, and I would 
quote some passages here to render my meaning clear. 

If one should say, ^ If my son arrives, my mansion is 
a charity appropriated to the poor,^ and the son should 
arrive the mansion does not become wahf.^ And if one 
wei'e to say, ^This my land is charity if such an one 
please,’ and the person referred to should indicate his 
pleasure, stiU the wahf would be void.^ But when one 


* Alamgiri II, p. 458, Rarld-nl-Muhtar, III, p. 5^. Seethe case of JuguU 
moni Chowdrain v. Ramjani Bihi (I. L. R. 10 Cal. p. 533,) in which Mr. 
Justice Field lays down with great clearness, the essentials of a Maliom- 
modan tvahf. 

* After the Path-ul-Kadir. 

Afier the Miihtt. 
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has said, If this mansion be my property it is a.ppro- 
priated as charity,’ the appropriation is valid if the man- 
sion actually be his property at the time of speaking, for 
the suspension is here on a condition that is actually 
fulfilled, and there is no contingency.* A man loses his 
property and says, ^ If I find it, by God I will make a 
wakf of my land,’ and he finds the property, it is incumbent 
on him to make a wahf of his land for the benefit of 
those to whom it is lawful for him to pay zakdt or poor’s 
rate, and if he should make it for those to whom it is not 
lawful for him to pay zakdt ^ the wakf would not be valid 
nor would he be released from his vow.^ If he should say, 
^ when such an one arrives,’ or ‘ if I speak to such an 
one this my land is charity,’ it is obligatory being in the 
nature of an oath and a vow, and if the condition happens 
it is obligatory on him to bestow his land in charity, but 
this is not an appropriation or wahf.^ If a man were to 
say, ^ if I die of this disease, I have made this my land 
wakf^ it is not valid whether he dies or recovers. But if 
he should say, ‘ If I die of this disease make this my 
land i(;ak/,’ it is lawful, for this amounts to the condi- 
tional appointment of a mandatory, which is legaL'^ ” 
Although, under the Hanafi law, a man may validly 
make a dedication in his own favour, he cannot reserve 
to himself the power of selling the property dedicated and 
applying the proceeds to his own use.^ 

An appropriation made with an option attached to it is 
invalid. The FatcWa-i-Kazi Khan says : — Also that no 
option be annexed to it, for if one should make an appro- 
priation on condition that he is to have an option it would 
not be valid according to Mohammed, whether the time be 

* Kazi Khan. ** After the Jouharat-un-nyerah, 

’ After the Sir/ijia. ^ Alauigiri II, p. 459 after the Nahr-ul-Fd^iJc, 

^ After the Maklt. 
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LismmK Yi. known or not, and thou^li the condition were cancelled, the 
wahf would not become lawful in his opinion. Abu Yusuf, 
however^ maintains that a condition of option in favour 
of the approprhitor for three days is valid. And they 
were both agreed with regard to the waJcf of a musjid 
made on the condition of the appropriator’s having an 
option that the would be lawful and the option void 
PeriKjtnity Perpetuity,’’ says the Fatawad-Alamgiri, is also 
conditloTro^ among the conditions of wakf according to all opinions,, 
wakf. though according to Abii Yusuf the mention of it is not 
a condition and this is corrsctJ A man appropriates his 
mansion for a day, a month or any specified time without 
further addition, the loakf is valid and perpetual. But if 
he should say, ^ This my land is a sadJmh appropriated for 
a month and when the month has expired the vmJcf would 
be void,’ the wakf would be void immediately according to 
Hillal because perpetuity being a condition, limitation to 
a particular time is not lawful.* If one should say, ^ This 
my land is a sadkah ajvpropriated after my death for a 
year,’ without further addition, the appropriation would 
be lawful in perpetuity for the benefit of the poor, for the 
words have the meaning of a bequest.^ And if one 
should say, ^ This my land is a sadkah appropriated to 
such an one after my death for a year and when the year 
has expired the appropriation is void,’ it would be a bequest 
after his death to the person referred to for a year and 
then it would become a legacy to the poor and its pro- 
duce would be distributed among them. But if he should 
say, ^ My land is appropriated to such an one for a year 
after my death,’ without fui*ther addition, the produce 
would be to him for a year and then it would revert to 
the heirs. 

* After the Kafi. * Kazi Khan. • After the Muhit-i-Sarakhsi,. 

^ Kazi Klijui. The clistiiiction between the two oases arises from the 

use of the 'vvord mdkah or uliarity in one and not in the other. 
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Perpetuity, therefore, is a necessary condition of a wakf^ 
but its mention is not necessary at the time of dedica- 
tion.* The effect of this is, that the ultimate remainder 
must be for an object which, actually, or by implication, 
does not fail. Under the Mdliki branch of the Sunni law, 
a wakf for a limited period of time is valid, but not so un- 
der the Hanafi law. According to the Hanafi school, if 
the walcf is in other respects good, the limitation as to 
time is void and the imhf takes effect as a perpetual de- 
dication. If an object is mentioned which is likely to fail, 
the W(x]{f is not void on that ground but the reversion is 
applied for the benefit of the poor. The following passage 
taken from the Eadd-ul-Muhtar will throw considerable 
light on the subject : 

Abu Yusuf holds the declaration of imhf to be like a 
declaration to emancipate a slave. Accordingly he does 
not hold transfer or separation necessary,* According 
to him mere declaration is sufficient, as the declaration to 
emancipate is sufficient for emancipation, for the term 
wakf embraces the idea of the extinguishment of the right 
of property. It must be intended to be perpetual,'^ but 
perpetuity need not be mentioned; implies perpe- 
tuity, consequently if the wdkif were to declare that a 
particular property of his was wakf for his children and 
say nothing further it is valid, and after the [failure of the] 
children the income will be applied for the benefit of the 
poor who never fail.’^ 

According to Abu Yusuf, like the term tvahf^ the term 
^adhah implies perpetuity and the two are convertible, 

^ Iladd-ul-MuhfcA,r. The Sliiah provisions are somewhat different and 
therefore require separate mention. 

* According to tlie Malikis and Sliiahs a change in the character of tlio 
possession is necessary. 

* In this tlie Shiahs agree with the Hanatis, though umras are valid 
under the Shiah Law. 
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Lbcturb VI, and he therefore holds that though the poor may not be 
mentioned the profits will go to them on failure of other 
objects* The mention of sadkah is to mention perpetui- 
ty. In short any term which implies perpetuity would be 
sufficient to create a wahf. For example, the mention of 
the poor, or sadkah-i-mouhoofa for God, moukoofa for be- 
nevolence [ilisdn^) or charity [khair,) or for jehad (holy 
warfare,) shrouds, cemetries &c, Moukoofa for only one 
individual^ is invalid without difference of opinion.” 
‘^liut not if the terms used are sadkah-i-mouioofa as 
sadkah implies (a dedication for) the poor according to 
Abu Yusuf and the reversion will go to the poor and this 
is trustworthy. If a person create a sadkah-i-Trioukoofa for 
a man and for his children and for thejr children and 
gi’andchildren mentioning three generations, then it is per- 
petual wakf up to the day of judgment. But if a dedication 
is made to a specific musjid it is valid accord- 

ing to Abu Yusuf without further mention of perpetuity, 
for a nutsjid is everlasting, and this is the recognized doc- 
trine according to the Muhit adopted by the 

According to Kazi Khan, explicit declaration that a 
wakf is created is sufficient to constitute a ivakf. 
When a sadkah-i-moukoofa is made for a limited period 
without any mention that on the expiration of that 
period, the subject-matter of the ivakf should revert to 
the appropriator, it would take effect as a vjaJf in perpe- 
tuity, but where a condition is made that it should revert 
to the donor it is bdtil or void according to Abu Yusuf.^ 

* Or more properly a specific individual, which implies the failure of th® 
object on the deatli of the beneficiary. 

^ means an object,” says the Radd, ‘‘which is specific in its 

nature and therefore liable to failure. A musjid, however, cannot fail.” 

^ Abfi Yusuf’s opinion must be followed and the Fatwas are according 
to the Bahr, the Sadi'-uah’Shardya and the Radd. 

* llillal holds that it wdll hold good for the period specified. This is 
in accordance with the Shiah doctrine. 
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A 'wahf for digging graves for the poor and providing Lecture Vt. 
shrouds is valid. 

An opinion has been expressed by Imam Ali al-Sefdi 
that a wakf in favour of the Sufis is not valid. But this 
view is contradicted by other jurists. And the Shams- 
ul-Aimma has stated that a wakf is valid for all who are 
needy and indigeiit, and tliat when a wakf is made for a 
large body of people, it should be tiiken as referring to 
tlie poor and indigent among them ; ami if the ivakfis ge- 
neral in its terms so as to include both rich and poor 
alike, the persons or the class of persons for whom the 
boneht is intended should be distinctly indicated, or it 
must appear from the words of the wdkif thnt thougli the 
terms are general, the intention is that indigence should 
fiUTiish the claim to share in the benefit. For exam|>l(g 
if ilxe^ wakf is for orphaiis generally, it is valid and 
its benefit shall be applied to tlio poor among them, 
lienee, a waif is valid for tlie lame and ])a.ral3 tic* and the 
biiiid, the readers of the Kora.n, lawyers, tra.ditionists Ac., 
and it will be expended on the poor aanong them, for in- 
digeaicc^ is clearly inferribhi from these words. I'or tliC 
blind, the lame, those who devote tliemselves to study aiid 
such like, cannot appl}^ themselves to obtain a livelihood. 

Ilenccg indigence or want is their normal conditirm. And 
accjordingly a wakf in favour of Sufis also is valid, for tJiey 
are generally very poor and lead a lilV' of austerity.^ 


Section VI. 

"THE CONSTITUTION OF WAKF ACCOEDINO TO 
KAZI KUAN. 

If a person declare simply this my laud is mmikoofaW cor ti 

and fix the boundaries and say nothing more, according to fv.'nkf 

MCCfU’diiip id 

MuhiAr, p, OCA. Kazi Kliivii 


27 
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LEcmiE VI. Yusiif it would coiistitiite a valid 7/jay?/and the bene- 
fit thereof would go to the poor. If he say this land of 
mine is or mortkoofa-i-mdhih ’’ and say 

nothing more, it will be a valid vmlf (according to Abu 
Yusuf, Mohauimed and Hillal,) and the benefit will go 
to the poor in perpetuity, for tlie poor never become ex- 
tinct, and as the propfT objects of a charity are tlie indi- 
gent, neither the express inentioii of the poor nor of per- 
petuity is necessary. 

If he use the expressio]i mdlcahA-m it is 

valid according to all jurists. If the /ecVia/’ merely say 
this land of mine is wa/,j\‘'^ and say noidiing further, 
according to Abu Yusuf the result is the same as if he 
had used the word ynoul'oofa. 

If the ?rvl/i:f/'says tliis land of mine is 
((H)nsecrated or s;i(?red cliarity,) it is tantamount to sajang 
ta(>u/ror)/b-,s7/Y/7ov/o If lie niendy says tliis land of mine is 
made (that is, tied up,) it does not amount to walf^ 

unless tlie general purport of the graaii implies a wakj\ 

If he says, I Inrve made this land hardwy I have con- 
secrated it and it is coiisecrated,’' according to Abu 
y usuf , its effect is the same as if he had used the expres- 
sion w<)}f/i(H[fa, 

It would, not be a ivakfii he were to say merely, “ hibci’- 
imnkoofa^'^ or hiha-ivakfV'‘ 

If he says this land is 'inoulcoofa for God in perpe- 
tnitj,” it will create a valid vui]:f\ though he may not 
have used the word sfulkahk'^ and it will be a vru/v/’in 
favour of the poor ; and should he even not have used the 
words in perp('tuity it will still be a valid walxf and the 
prutluce will be applied to the benefit of tlie ])Oor. 

Slnrilarly, if tlie tvdl’if merely said ‘^this is wmikoofa 
l<vr the sake of God,’" or mou/ioojd for obtaining sawdh 
(reward) of God.” 
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If a man nuike a bequest that oue-thirci of his land " 
wilb after his death, bo inmikoofa for God in perpetuitj"/’ 
this bequest will be a wakf for the poor. 

If a man say this land of niine is mdhili-i-moukoofa 
for such a person,” it will bo valifl and the result will be 
tliat the ultimate beneficiaries will be the poor, for they are 
tlie laivful recipients of charity [sadkah,) but tlie produce 
will be given to the person mentioned during his lifetime. 

If a person were to say, "^this my land is 
moukoofa for such a person in perp<‘tui ty,” or that “ it is 
for my walcul in perpetuity,” the same result would follow, 
the mention of tlie word in perpetuity ” not making 
any difference. So also if he say "" this land of mine is 
mxyukoofa for the sake of cliarity or gejim’osiiy or 

for both, it will be a valid ivakf iov tlio poor. 

If a man say, “ this land of mine is wakfior the purposes 
of jehad (religious fighting,) or for sup]dying shrouds ix) 
the dead, or burying thom, or digging graves, or for any 
act of charity or piety which imiy be perpetual,” it will 
form a valid makf tor that purpose. 

Fakili Abu Jafar luis hold that where the purpose is 
designated and it is declared that it should tuke effect in 
perpetuity, it is sufficient and it is not not necessary to 
use the word mdhih. 

If the grantor should declare a. particular property to 
be a wakf for the travellers it wauld be lawful, for tbe 
travellers never cease ; and its beiiefits will be applied to 
those who are poor among tliem and not to tlie rich. 

Or, if he were to say that it is for the lame, deurej>it or 
maimed, it would be valid (for thesc^ people are mvvor 
wanting in the world,) and it will be applied to thti poor 
among them. 

When a person resolves upon dedicating his land for the 
purpose of a mosque and for matters appertaining to its 
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Lecturk VI. maintenance, so that it can never be invalidated, the 
usual and safe course to adopt is to make the dedica- 
tion in the following terms : — I have constituted this 
land (giving its boundaries) with all the appurtenances, a 
perpetual ivakf for rny life and after my death, on this 
condition thal the rents and profits arising therefrom will 
alone be expended, and I declare that out of its profits 
the cost of collection, the usual taxes and other expenses 
incidental to the maintenanpe of the wakf and the keeping 
lip of the mosque, the wages of the servants, &c., shall be 
lirKst paid, that out of the balance shall be paid tlie cost of 
repairs and otlier necessary expenses ; and the Mutwalli 
f()r the time being should have the power to vary the 
items as he may think proper. And if any thing remains 
over, after providing a reserve fund, may be applied to the 
support of the poor.^-^ 


Section VIT. 

WHAT MAY BE CONSTITUTED AS WAKF OR 
THE SUBJECT-MATTER OF WAKF. 

When a imikf is made of land, everything appertaining 
to the land, such as tenements, roads, ghauts, trees 
Ac., attached to, or on the land, passes under it, but not 
pai’tible produce. Wlien land is dedicated for a cemetery, 
whilst big trees and buildings are on it, they will not be 
included in tlie vjakf^ though it may have been stated in 
tlie yxikfmmah that the dedication is with all appur- 
tenances and rights. 

If there are fruit-bearing trees on the land or a ham- 
mam attached to the premises dedicated, and the dedica- 
tion is made with the expression “ with all appurtenances 
and rights belonging thereto, they will be included in 
the ‘wahf. According to some accounts, Abfi Yusuf is said 
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to have held the mi/cf of moveables invalid. In the Lbcture vl 
Miijtaha^ however, it is stated that according to Abu 
Yusuf, the wakf oi such moveables as constitute the sub- 
ject-matter of everyday transactions and dealings be- 
tween people is valid. According to Moliainmed the wakf 
of moveables is valid equally Avith the wakf of immove- 
ables’ and the Fatwa is according to his opinion.’’ 

The wakf of dirhams and d/inars (that is, actual money) 
is valid upon a ‘^‘liberal construction of the law.”^ Zuffer 
and his disciple Ansari haA'^e categorically held that the 
wakf of money is valid. And in the Manah it is stated 

* According to the grent Doctor »Slian)s-ul-Aimnia as — Saraklisi,” says 
Kazi Khan, wakf of inovtsiblos is valid ; cjistoni and nsago, howc.’vcr, r('gn- 
late what movcaibh'S can bo niad('. loakf. 'J'ho wakf of siirouds, books Ac;,, 
aro lawful according to all. The wakf of the niilk of a cow is valid if 
customary. The waJif of dirhenw (money) is valid. They would bo .'ip* 
plied in bnaintjss and the ju’olit arising therefrom would be uscmI for the 
purposes of tlio vxikf. in the same way a measure of wheat may be dedi* 
catod.” 

® Kadd -111 -Mull tar, ITT., p. 578 . 

SIaaMJ yoyf JJJ Jj oii J J J 

•* •• *• 

Aa) ^'*** 3 ^ C5* 25^^ ^ 

hi -5 uftXAa4.ll Jtii y 

^ft 4 .j| Jy J J 

^Jl f ^ ^ JLcUj Axf J^iix/o (Jr {Jlsj ^ Aj 

iiLsi ^ J ^ aii ^ aJJ( j 

cUlxJ - Ua 3 

s'i^f J f ^ jftAXJ JIU^ 

JjS if ^^3 J 

^Ua.| Aif il cbolxJ A^i J^ftXx) uftij Aj ^^^ift 4 Jt 

AjJ ill Aiiv^/o ^ ^iJl A^ Jt>i,yot Aj j yj 
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Lecture VI. that wakf oi dirhems and dinars, which is customary 
in our times in the countries of Ktim* &c,, must be held to 
come within the meaning of Mohammed’s d/ictum upon 
which is the fatwa, viz., that the wahf of every moveable 
which forms the subject-matter of human transactions 
is valid.” 

“ The author of the Bahr has given a fativa that the 
^vakf of dirhems and dinars is lawful and has not stated 
any contrary opinion.” 

My view is,” says the commentator, that though 
the specific money is expended in the actual application 

AJ ^ 4 i-^b if hli Uj 

^ 

clxlxJ iSJ^ J 

Ailo) cU-o 

(5 bo 

L(ii/o i y (J/olidj| I4J 

tSfj Jli Caa;^ j j 

IJ,,' I 

jfj y jbji/o 

^jh ^ A^l^/c J(il L-ajjf j JlAi ^xj 

CJ^ Abiar'^f ^^A>fJS Ol5j (^f ^hilf l«>»A 

^i-*o (♦’ ^ 

VjAjk:! JlAA-Jt fjjfc uir’^ 

c 5^ 'h/oj (Jlil fyjl^ c>^ 

^ jjj (J^)b j Sj l)jS 

j Jli ^iXijI («J JU‘ diil j if ifjlxix) 

djj^^f jlLsili dkxsJf ciij^ jf^ ^xU 

^ ^5 Ojljd bc>,lf J «jbi^b dijljo 

^ Turkey. 
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to the purpose for which it is set apart, yet as its value Lecture 
does not depend on its retaining its specific character, 
tlierefore the loss of that character is no bar to its being 
made According to the later jurists the imkf 

of every article winch forms the subject-nuitter of coin- 
mercial transactions is valid. 

Ansari was asked whether the waif of money or of 
anything which could be weighed or measured was 
valid? He answered yes; on being asked — liow? He 
answered in the way of ,slivrlcid-m^^ A shirJcut^^^^^ 

mribut is a partnership in which one partner advances 
capital and the other gives his labour ; tliatis, theiu'oceeds 
of the money inv(‘sted in partnership business or otlier 
transactions employed in tra.de, or iiny other dealing, 
which may be customary, can be validly d(wot('d to the 
purposes of the wa/f, It is in this wa y tluit tlie wakf 
of a, measure of wlieat is held valid. For example, in 
certain places mnir Damawand, such as Rai® and its 
]ieighbourhood, it is customary to make a -avr/r/of wlieat 
wliicli is done in tliis Tvay, — a, quantity of wlieat is consti- 
tuted wakf ajid then given to the poor pleasantry who are 
unable to procure seedlin gs. They, after reaping their crops, 
return the wlieat, and this uKaisiire of wlieat is again given 
to others who are in the same condition. The result is, 
tliat wlierever it is customary to make a wa. If of a. certciin 
moveable thing it is valid.” In Egypt, ” adds tlie com- 
mentator, it is not customary in oui’ tineas to iiialvo a 
of wlieat. In the territories of liran it is eustomary 
to make a vxdf of money. 

^ Tlieno aTiilioritiofl woro eviaoiilly iioi pointod oiif. t.o (ho leanu’fl .TuCgo 
who di^cidod tlio casn of Fatima Bi.hi v, Arijj IXrinnUjtui Bhmn, 0 Cal. Jj. 
linports, p. f)f>, J have ^iveri jiero oniy the g-eaera! pnrporl, af ])asKago 
ill 0)0 Hadd-nl-Miihtai* hearinf;^ on this qnostior». For ;x fitrtlier exphumtion 
of this pa.ssn.i^c see the a]>|»oridi\ to this chapter. 

A^ncieiit Rha^es. 

( above doctrines will explain the I'ollowin;-^ ])aBsaf*’c in the Hedavft : 
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Lecture VI. Anything which is capable of being weighed or mea- 
^ sui’ed when made walcf will be sold, and its proceeds 
invested in commerce or partnership business. The wakf 
of such articles as wheat and milk will have effect given 
to it by being loaned to the poor. Where such rvalcfs are 
customary they are lawful, like the UHilcf of cauldrons to cook 
food for distribution to the poor, or of shrouds, or Korans. 
In ordinary usage, analogy (/»*//u.s*) has no application.”^ 

“ The appropriation of tilings which ar(^ consniiK'd in using, siioh as gold 
and silver, or oatahles and drinkables, is not Tinbiwfnl according to the 
goni'rality of tlic^ lawyers, but by gold and silvcu* are not to be understood 
dinars and dirhems or what is not ornament. And if one siiould make, an 
apj)ropria,tion of dirhems or things estiunitod by ineasnri', or elotln^s it 
would not bo But it is said that in ])la,ces where tins is criRtoinaryj 

decrees are given in favour of the legality of tiie ajipropriatioii,” 

“ If it be asked liow, tliat is, how (‘an the money applied ? it is answered 
that th(^ diriiems may be lent to the ]jo()r and taken l)ack again or given 
in muzarahat, and the proht laid ont in clifirity, and wheat may be lent to 
the poor to sow and then taken froTu tlnmi, and clotlios lent to them to 
wear wiien necessary and tVien taken back.” 

“ It is not lawful to a;p])roj)riato niovcables, the appropriation of which is 
unusual or uncornmon a(;cording to our doctor, s. The argument of our 
doeAors is, that appropriatiou riMpiires {Ka'petiiity, according to wlmt lias 
been already stated and tliis cannot, exist in moveables since these are not 
of a lasting nature, analogy thendore suggests that the a|)pro])riaiiuii of 
movables in general is unlawful ; it is admitted, howevi.'r, in some articles 
(although contrary to analogy) because of the traditions ab*oady recorded 
ami in oiIht articles (such as axes, saws and so forth) liecaiise of utilit y, 
but the a])))ropriatiori of furniture, clothes and slaves is unlawful as bm’ng 
contraiy to the sugg(’;stious of analogy, bei;ause they have neither iradi- 
Lioii. nor utility to support the legality, and thereCon^ resemble dirhems and 
dinars, lied. IT, (Eng- Tr.) p, iidk 

* In saying that analogy does not apply to usage, the author moans to 
say, that analogy declares tliat when perpetuity is an essential contlitidn of 
and a mov'eable firoperty cannot exist perpc'lually, a iru/./ of moveahlo 
property prirnd facie cannot be valid. But, according to jiresont usaJ|C, 
wlierever it has become customary to make ‘wakf of an y kind of mov(;able 
property, it will be held valid notwithstanding tliat, in the time of the 
Companions, the (mstom may not have existed. Fi*om this it is evuhmt 
that the appropriation of raovoabh's d(^pends pundy uiion tlie circum- 
stances of tlio age and the conditions of society and the usages of tfie 
poojile. According to tliis principle, t he appropriation of mere rights 
and projit^ d prendre would appear to bti valid. 
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It has been held that the wahf of warm clothings to the Lecture vi. 
poor which would be used in winter and then returned is 
lawful. The wahf of Korans for the use of students in a 
mosque implies the use of those Korans in the mosque 
itself. 

When a waJcf is made of books for the people of a par^ 
ticular locality they cannot be removed from that locality. 

When there is a dedication of money, the profits arising 
therefrom applied in commerce or partnership business 
will be devoted to the purposes of the walrf. 

The vMkf of copper and other utensils is valid. 

When a mansion has been appropriated, everything 
that would be included in its sale would be included in 
the ivakfy wliether it be mentioned or not tliat it is made 
wakf\ with all its rights and everything, small and great 
belonging to it, or in, or of it.” So also in the wakf of 
shops everything is included that would be included in 
the sale thereof. 

In the ivakf of lands, the buildings and trees standing 
thereon are included, but not the fruit then on the trees, 
nor the crop if the laud has already been sown. Canes and 
other plants that ai^e cut annually arc not included, but such 
as are cut biennially are included in the wakf oi the land. 

Kbassaf mentions in liis Book on Wakf, that when an 
appropriation is made of land for specified purposes with 
the idtimate rciversion in favour of the poor, the buildings 
on the land, and the pahn and other trees are included 
in the umltf He also mentions that existing fruit is not 
included in an appropriation of trees, and most of our ” 
sl)aikhs are of tliat opinion, and it is correct. Wlien a 
wakf is made in the following terms — I appropriate this 
my land as a sadkaJi with its rights, and all that is in it, 
and of it,” and there happens to be at tlie time fruit on the 
trees, he ought to bestow the fruit in charity on the poor, 

\ 2b 
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Lbcturtc VI. though not by way of ^vakf but by virtue of his vow, on a 
favourable construction, and what is subsequently produced 
is to be applied to the purposes specified in the wakf. 
Similarly, when a is made in the following words, 

my land is appropriated as a sadkah after my death, 
to the end that what produce God may cause to come out 
of it shall be to the servants of God,” upon the death of 
the wdhif the fruit actually on the trees are not included 
in the bequest by virtue of the wakf. 

It is not necessary tor the validity of a wakf^ that the 
boundaries of the land or house appropriated should bo 
specifically set forth. It is only requisite that it should 
be clearly ascertainable what is constituted as wakf. 
Where thei'efore a house or land is well-known, it may be 
made wakf without specifying the boundaries. And 
though the witnesses may testify that the land was not 
bounded in their presence and they did not know it,” tho 
wakf will not be invalid on that account. 

When a man has appropriated liis land without men- 
tioning a right of water or way, both ar(j included on a 
favourable construction,” because land is not appropriated 
except on account of what it will produce and for that 
purpose both rights of water and way are included. 

Mills in a field (zaj/dt) whether turned by water or hand 
and Persian wheels and buckets used for ndsing the water 
are included in the appropriation thereof. 

The wakf of mmhad is valid aecordin^ to Abu Yusuf 
♦nusAai valid. opinion is recognised as law. But the ivalifoi a 
mmi^haCi for a mosque or tomb is not lawful, as the object 
of the waff is destroyed by the fact that it is mmhad. 
Confusion in things that do not admit of partition do<)S 
not prevent the validity of a waJtf ; and on this point 
there is no diffemice of opinion, for the irui/of half a 
bath is lawful, though it be confused.* But the wakf 
* After the Zahiria, 
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of an undivided share in a thing that admits of partition Lecture VI. 
is not lawful according to Mohammed, whose opinion has 
been adopted by the Shaikhs of Bokhara and (former- 
ly) decisions were according to it.^ The moderns, how- 
ever, decide according to the opinion of Abix Yusuf, who 
held that it was lawful ; and tljis is approved. ^ ’’ Both 
doctors agree in negativing the wal.f of mushad for a 
mui^jid or a tombj whether the property be susceptible of 
division or not.*^ And when the judge has decided as to the 
validity of a xvcil^f of nmshad^ his decree is operative, as in 
all otlier matters on whicli there is a difference of opinion.'^' 

If the property be divisible, and any of the parties 
should, after the decree of validity, demand a partition of 
the property, according to Abu Hanifa it is not to be 
divided, but in the opinion of the two disciples, a division 
sliould be made.^ But they are all agreed that if the 
whole of a thing be appropriated, and the parties desire a 
piirtitioii, it would not be lawful. 

When one has appropriated bis share in land held in 
joint ownervsliip with another, the person wdth whom a 
partition is to be made is the partner, and after his dc^atli, 
his executor.^’ When a person appropriates half of his land, 
and appoints a mutwalli tlierefor, the judge is authorised 
to make the partition upon an application to that (dfect 
on the part of the mutwalli or tlu? wdkif. 


Section VIII. 

CONDITIONS RELATING TO WAKFJ 

A gift of mushad is lawful according to Abu Yusuf, 
and his opinion has been adopted by the jurists of Balkh, 

* After the Sir6jia, ^ After the KhulO,Ha. 

^ After the Khazdnaf-ul-Maftim. ^ Alaing-in, 11, p. 

® After the Fath-cL-Kadir. ^ Krizi Khan. 

* After the Sharh-abi'l Makdrim bil-Nikdya. 
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Lectubb YI. whilst Mohammed holds it to be invalid and the Shaikhs 
of Bokhara have adopted his views. The Hanafis of 
India have adopted the former opinion. In case of any dis- 
pute regarding the wahf of undivided property, the Kazi 
can decree partition. 

If a person dedicate a moiety of a it is valid 

according to all, for it is which is not partible. 

Accordingly, a thereof is lawful like a gift. 

A woman in her death-illness makes a ivalcf of her 
house for her three daughters and after them for the 
poor. She dies leaving no other property but this house, 
and no other heir but these daughters. According to 
Abu Yusuf the loalif will take effect with reference to 
one-third unless all the daughters consent.^ 

When apiece of land belongs jointly to two individuals, 
who make a wakf thereof for the l>oor or for any good 
purpose and transfer possession to the mutwalli, it is 
valid according to all the jurists. 

When two persons are in joint possession of a piece of 
land and one of them dedicates his share for his children 
(i. e., his descendants) in perpetuity a.s long as any- of tliem 
happens to exist, and upon tlieir failure for the poor, and 
another partner dedicjites his share for his brethren and 
ihki people of his fmnily (alil-iA}aii) and on their failure, 
for the performance of pilgrimages, and botli of them 
consign the trust to one and the same mutwalli such a 
^valf is valid. Similarly, if one of the partners de- 
dicates his moiety for the poor, and the other his 
moiety for another purpose, it would be valid. This is 
according to both Mohammed and Abu Yusuf. But tlie 
latter does not insist upon consignment to a mutwalli as 

‘ ^lolmiumed differs and the Fatwa (says Kazi Khan) is according to 
]\im. Jiut Bee Fatawa-i-Alaingiri, IT, p. 455. A ye-U/ intended to operate 
atter the dcalL of tl»o tvOJdf takes effect with reference to one-third of 
the estate of the appropriator Fulton’s Reports, j). 345. 
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un absolute essential. And as he does not insist upon Lecture 
oonsig^nment or delivery of possession for the validity of 

wal{fy 80 according to him 'partition is not necessary. 

If a person declare, I make a wahf oi iny share in this 
house which is one-third,” and it afterwards appears that 
his share amounts to half or two-thirds, the entire share 
will become waJcf. Similarly, if a man were to say in his 
will, I leave to so and so one-third of my property, inz,^ 

1000 dirhems, ” and it turns out subseciuently that the 
one-third of his estate amounts to 4000 dirhems, the 
legatee will get the latter sum. This is different from 
sale in which the vendee would only get the amount 
specified. 

When two persons are jointly entitled to many houses, or 
where a land is jointly held by two partners, and one of 
them dedicates his slinre in all those houses or in that 
specific land for a pious purpose, and afterwards de- 
sires to have a partition of his share effected by tlie Kazi, 
and the Kazi in effecting the partition allots to the 
wall if one liouse or one specific plot for his interest in all 
the houses or in the entire land, the toakf will take effect 
with reference to that house or that specific plot of land. 

Ilillal, Mohammed and Abti Yusuf are agreed on tliis 
point. 

Where two persons jointly own a piece of land, and 
one of them dedicates his share, the ivalf is valid accord- 
ing to Abu Yusuf. 

As regards the ^val^f of a building without the land on 
which it is built, there has been considerable difference 
of opinion on the part of the jurists, though the differ- 
ence is easily reconcilable if the imiuciple which governs 
Bucli dedications is j)roper]y understood. The celebrated 
AJMmah Kasem declared that such a wakf was not valid 
and he appears to have followed the views of Mohammed 
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Ltcctueb VI. and Hillal-ibn-Yehya Basri on this point. But in the Bcihr 
it is stated from the Zakkira that where it is not customary 
to dedicate a building without the land upon which it 
is erected, the dedication of the building without the 
land is not valid ; but where it is customary to do so, the 
dedication is valid. 

It is worthy of note in relation to this point to mention 

bniMiiilr disputation which took place in the year 872 a.h. in the 

without the presence of Sultan Malik-uz-zahir, in a Convocation held 
liiiiu vaJjd. ■*; 

for the purpose, between the Alldmah and his cele- 
brated discijde Abdulla-ibn-Sliahna who held, in opposi- 
tion to his master, that the wahf of a building without 
the land was valid, that this doctrine had been recognized 
for over two hundred years, and repeated decisions had 
been passed in accordance therewith by learned Kazis. 
This view of Ibn Shahna has been combated by AlLimah 
Mohammed ibn Zaheera. But the question properly un- 
derstood admits of no difficulty. The author of the Ihidd 
lays down the proposition broadly, that the wakf of a 
moveable thing of which it is customary to make wa/:f is 
valid ; so the walcf of a building without the land when 
it is customa ry is valid, and this doctrine is not in conflict 
with the views of those who liold that such a wa/ivf is not 
valid, for the question of validity turns upon the custom 
recognized in the locality wdiere the ymJcf is made. If 
people are in the habit of making such wakfo, the law 
will recognize them as valid.” 

The doctrine, however, now in force is, that the wahfoi 
a building without the land is valid and the fahva is ac- 
cordingly.' So also the ^vakf of trees standing on the 
ground without the soil is valid. 

The wakf of land which is in lease or which is subject 
to a mortgage is valid.^ 

^ Kazi Khan ; Rackl j HccUjra. ^12 W. B., 498 . 
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A person, who has taken a lease of wakf land, may va- 
lidly build a mosque on it. Question, who should pay the 
rent of the ground over which the mosque is erected ? 
The commentator replies by saying that as long as the 
lease is in existence the lessee shall pay the rent ; and after 
the expiration of the lease, such rent shall be paid from 
the public treasury or by the congregation. 

When a wakf is made of land which is leased to 
another person, the lease is not cancelled ; it continues 
in force until the end of tlie term, and on its expiration 
the income arising from the leased property is to be ap- 
plied to the purposes of the wakf. 

As regards the 'wajfs of Kings and Ameers, — 

Jagirs [ikiadt) are of two kinds, one where the land 
has been granted in fee, that is, the Sovereign has pur- 
chased it from tlie Bait-uUm/d and presented it to the 
grantee, or it is a portion of the royal domains ; 2nd, 
where the usufruct is only granted, and the jagir is 
vested in the Crown. In the former ease, the grantee 
may make a waif in the latter case, not. 

In tlie Alain giri occurs the following remark on this 
subject : — 

It is a branch or consequence of property being a 
condition, that the appropriation of iktaM, or concessions, 
is not lawful, except when the concession is of waste 
land, or of land belonging to the Imam himself, wliicli he 
has granted to the person. Nor is tlie 'wajf of houz land 
in the possession of the Imam laAvful, for it is not his 
property. And by houz is to be understood land which 
the owner is unable to cultivate and pay its kliiraj, or 
land-tax, and has surrendered it to the Imam that the 
yearly profits may be applied in payment of the kliiraj.” 

‘^If tlie land has been validly purclmsed from the Ba it- 
ul-mdf the waif thereof is lawful whether the purchaser 


Lecture 
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Lecture VI. fee the Sultan or any private person^ and the walcf he 
governed by the conditions which the wS^kif may validly 
impose on the 

If the Sultan has even without purchasing it, set apart 
any portion of the public land,, i, e., land which yields, 
revenue to the public treasury, by way of wakf of a per- 
manent inalienable character for any charitable or pious 
purpose, such walcf is valid. And the Allamfih Kasein 
has given fahmi according to this principle, when he was 
asked regarding the appropriation made by Sultan 
Faruk, who had set apart a portion of the public lands 
for the purpose of a mosque ; and he also held that no 
future Sultan could set aside the 

The i^riiiciple then is, that if the Sultan makes any 
walcf from the BaitHiUmdl for any purpose of public 
utility, such as a mosque, caravanserai, a Madrassa, &c., 
it is valid, for it is lawful to set apart from tlie public 
revenue an allowance to maintain such objects ; and the 
King is authorised to set apart the land sufficient to pay 
tlie allowance in question, instead of disbursing the ex- 
penses periodically from the public treasury. But he 
cannot make a wakf of public lands in favour of his 
cliildren, even though the ultimate reversion may be re- 
served for the poor. But he may make a wakf for any 
object from which benefit accrues to tlie generality of 
MiThominedans, for the Bait-ul-mal is for the benefit of 
Moslems at large. 
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CHAPTER VII. 

THE MOUKOOF ALAITHM OR THE OBJECTS OP 

WAKF. 

Section I. 

A ivakf can be validly made in favour of every person Lecthre yi I, 
wlio possess the ciipacity of owning property as well as in 
favour of unborn children and objects -of charity. 

It can b(? made in favour of, 

[a) a Mussulman or a Zi/mmi^ but not in favour of an 
alienor harbi (an inliabitant of the Ddr-id-hurh 

{b) of nien as well as Avomen ; 

(c) of imijors as well as minors; 

[d) of heirs as well as non-heirs ; 

of one’s Iviiidred, neighbours, Ac ; 

(/*) of strangtu’s ; 

((/j of objects of benevolence, charity, piety, for 

^ Tiio Aloslcni jurists, like tlio jurists of CliristoiuIoTn inilil very roenutt 
tiTHcR, denied the privilege of tlie j/bs tjeniimn i-o all non-Moslems who 
hid not own allegiance to tlie Moslem sovereigns. But they w(‘ro in ad- 
vance of the Christian jurists in jjohliug every Mussulman of whatever 
country or racx' to belong to one nationality and 0Tititl(‘d accordingly to all 
the privileges springing therefrom. Like the ChristiunB, they divided the 
world into two portions, one the; Ddr-id-Iiarb, the country of warfare, and 
the other the Ddr-id-Jsldin, the country of ])cace. Jurifliculiy, all M ussid- 
man nations n ere at i)eac<J witli each other. As a mattor of fact, no Mus- 
sidman sovereign could declare war against another, without iirst ]h*o- 
HouiiciiJg him to be a heretic and beyond the pale of Islam, 

48 
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Lecture VII. example, madrassas, mosques, the rouzahs of the Imams, 
iiuambarahs, durgahs,^ khankahs, the holy shrines &c. 

(/i.) Under the Hanati law, a wdkif may constitute him- 
self* the first beneficiary of the trust.^ 

When a wakf is made for an undefined number of 
people, such as for the poor generally, Mohammed says, at 
least, 10 must be fed or supported ; according to Imam 
Abu Yusuf, 100 ; others, again, have held that the number 
ought to be 40 or 80. But the fatwa is that the fixing 
of the number should be left to the Hakim with due regard 


to the circumstances of the wethf. 

The income of a wakf must be first applied to its 
Routs arid jruiintenance. After the costs of repairs have been 

profits of a ^ 

waicf ])r()por- defrayed, the balance should be applied towards the perfor- 
firs ""tfpplied of tlie work connected with tlie trust and the pay- 

town, rds its uient of the salaries of the officers. “ When a wahf is 

inuiuteiianco. 

made for students and the wakf is smally only poor students 
will be supported. But generally th.e word ^ students ’ 
implies want, and when a vjakf is made for students in 
general, it is confined to indigent students alone, for 
students are almost all in straitened circumstances. Simi- 


larly, the waif of a Koran in a musjid and books in a 
madrassa is generally confined to the poor, unless it can 
be shown that tlie books are not available/^ According to 
the KhnMm4-walmieh^ liowever, in the case of a wakf of 
hooks or of a wakf io students, the poor stand in the same 
category as the well-to-do. It further lays down the 
principle that siicli waifs may bo looked upon from two 
points of view, — (1) that the poor and rich are equal as iu 


^ Durgahs arc the tombs of saints. In India, both Mnssnlmaiis and 
Iliudtis Hock to those places, and raako votive oiTerinn^s of all kinds. There 
is a celobraiod Durgah called Mania All kl Diirgah in CalcriUa, Rouzahs 
and Inianibaras are Shiah institutions. 

“ Uadd'ul-Muhtar, 111, p. 51)8. 
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the case of Lungur-Khunehs^^ Mmsafir Khdnehsy cemeteries, hEc TCTSK VII, 
tanks &c., the benefit of which is shared by all alike. 

In respect of the benefit arising out of these objects of 
walify custom makes no difference in the position of an 
indigent and a well-to-do person. In the case of a waM „ 

^ ^ ^ ^ ^ favour of 

of books, the rich student stands in the same position as Biudenfc«, 
the poor regarding the difficulty of obtaining some of the 
books ; and it must be reniembered that the object is to 
benefit all.” This seems to be the generally accepted 
doctrine, (2) That the walcf is only for tlie poor. 

If is made of books for a certain place, tlieir use 

will be restricted to that place, and the books will not be 
allowed to be taken away from tliere. And if it is 
for students, tlien every siaident is entitled to make use of 
tliein but cannot remove them from the place. In matters 
ridating to the use of a wahfy the provisions made by the 
mihify if legal, should be followed. The jurists look upon 
the conditions imposed by the wdldf as conditions imposed 
by the law. But in order that any restrictive conditition 
may be binding, it must be satisfactorily j)roved that the 
wdkif really and intentionally imposed the same. 

The rents and profits arising from a property which is 
constituted ivaJcf must first be applied, as stated already, 
towards the repairs and maintenance of the wakf property 
and the payment of the wages of the care-taker or cus- 
todian. If tliere are any debts on the ivakf property, 
the mutwalli should, either by leasing the property or in 
any other reasonable manner, liquidate such debts. 

When the wakf is in favour of individuals, the build- 
ing cannot be enlarged without tlieir consent.” In 
other words, the beneficiaries of a trust liave a right to be 
consulted in any alteration in the character of the 

^ A IxunijxiT Khilnch is a place of refuge for travellers, where food is Bup- 
pUtMl to them gratis. 
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subject of the wahf as may be likely to entail serious ex- 
penditure. But this is the case only where the trust is 
primarily for them. But where the trust is primarily for 
some religious purpose which, however, is not distinctly 
specified, the rents and profits after deducting the costs of 
maintaining the wakf should be applied to such objects 
as are similar in character to the original purpose. That 
is, after the erection of the building and its maintenance, 
any residue shall be expended on objects which approacli 
most closely in cliaracter to the implied object of the de- 
dication and are necessary to the proper carrying out 
of the i:)urposc for whicli the appropriation is created^ 

For example, if a dedication is made for a. madrassa 
and nothing further is said, the residue of the rents and 
profits after deducting the cost of maintaining the build* 
ing shall be applied to maintain the proper staff of 
teachers. Similarly, wdien the dedication is to a mosque, 
the balance shall be applied to the employment of the 
usual servants and the supply of the usual articles of 
furniture &c., necessary for the performance of the wor- 

^ FutawJi- i- Alain J T, p. 408. 

4']io iiicoiiio of ii uHikJ is to be expended in the tivst jdaco on necessary 
]’e])airs wlioili(!r the a|)propn}itor Jnis made it a, condition or not, and 
next, if nothin*^ else lias boon siH-edied, on siieli things as are noarost and 
niosl. essential to the general purjiose of the Mppropriation. 

i\,s for instance in providing an Iniam for a masjid or place of worship 
and a ]/rofessor for a Madrassa or Colh'ge. 

But if anything else has boon S})ecilicd the income must bo applied to 
that immediately after the repairs.” 

So also the Iledaya 

It is inciimbont that the income of an appropriation bo in the first 
instance expended in the rc])airs of it, wliether tlio appropriator may have 
stipnlateil this or not, because his design was that the income should serve 
ns a i»erp('tual fund, and as a perpetual income cannot bo drawn from the 
nrtiele appro^iriated niiless it be preserved in continual repair, tbat is a 
necessary attendant upon it, and also because all acijiiisition must bo at- 
iendi'il with e\]>ense, in other words he who enjoys the profit must also 
bear the loss.’' — lied. II, Eng. Tr. p. 34t). 
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sliip, even though the wdhif should not have mentioned Vil, 

it.’’ The primary object should be to maintain the pur- 
pose for which the dedication is made. If a dedication 
is made to a mosque and the salary set apart for tlie 
Imam is not sufficient to employ one, the provision made 
by the donor should be set aside and a reasonable alloAV- 
ance should be made for that purpose. A mosque once 
dedicated, should not be allowed to lie useless. The re- 
sult is that in the first place the cost of maintaining the 
•walif should be defrayed from the income and after that, 
each object will take precedence in accordance witli its 
relative importance. But if the expenses are specified by 
the wdidf, care will be taken to carry out his wishes with 
due regard to the primary object of keeping up tlie wakf. 

In the application of the proceeds, the first thing to 
which attention should be directed is tlie maintenance of 
the wakf. Should the entire income be necessary to put 
tlie tvakf buildings or projierty in repair, it may be so 
applied and no person not even the Imam or Muezzin 
should get any salary until the repairs are made.” [Tliis 
passage shows the importance which is [ittaclied to the 
maintenance and preservation of the imikf institution. 

The primary object of the vHikf being the perptdual 
endowment of the institution for religious and cliari- 
table purposes, the law insists that the first duty ol* the 
curator should be to preserve the building in a state 
of repair, and if it is in such a condition that it is 
likely to fall into ruin, the income is to bo applied prima- 
rily for its restoration and repair.] If anytliing remains 
over after defraying the cost of repairs, it should be given 
to those whose discharge would cause injuiy to the tvakf. 

After this has been done, the otlim* matters connected 
with the waJ^f should be carried inbi effect with due re- 
gard to their relative importance. Those people fiom 
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Lecture VII. whose dismissal no injury would accrue to the walcf^ will 
not get any portion of their allowance until the absolute- 
ly necessary repairs are completed. But when those 
people do work for the wakf tliey will get their proper 
wages though not the allowance fixed in the wakfnamah.’^ 
[This refers to a case where the income is not sufficient 
to defray the costs of the repairs as well as pay the full 
allowance of the servants of the v)a/rf or of the benefici- 
aries.] 

Mere vagueness or uncertainty will not lead to the 
The n/ jprc'.s failure of a for in such a case the law itself would 

t\?G^Tahoin.^ supply tlio defcct by declaring that the trust sliould be in 
meclan law. favour of sucli objects as approach nearest in character to 
the intended object of the wakf ; oi*^ even when that is 
not expressed, to the support of the poor and needy. In 
the absence of explicit directions on the part of the 
wakif, the hakim has the power of framing a scheme by 
hijnself or in consultation with tlie bencdiciaries, for 
the administration of the wakf. The principle, there- 
fore, laid down in Morice v. the Bishop of Dtirhmrhf which it 
has been occasionally endeavoured to apply to wakfo^ is 
not applicable to trusts under the Mahommedan Law. 
For the cy pms- doctrine is carried to the utmost limit in the 
Moslem system, and the failure of the original purpose 
does not in any case cause the failure of the wakf. 

Tlie poor The poor form, by necessary implication of the law, the 
mau/boiiolici- ultimate beneliciaries of every trust, even such as are 
in their nature, like family settlements. Where, 
therefore, the primary object fiiils, such failure instead of 
voiding the trust “ only accelerates the ultimate applL 
cation.'^ 

^ 10 VoHoy, p. aoo. 

“ Tlie principle underlying tliia doctrine ia fidly sot foibh in the judg- 
merit of Mr. justice West in the case ulreudy referred tn, t'alima Bihi 
V, Ad ronO r i^rncral ^ 1. 0. IP l> Boni.^ 12. 
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Again, where the dedication is to a religious or chari- I^ecture vil. 
table institution, which, in course of time, ceases to exist, 
the property so dedicated, instead of reverting to the 
grantor or his heirs, would be applied to some other reli- 
gious or pious institution, similar in character to the 

one which has failed, or to any other obicct by which be- 

, / , / Application 

nent may accrue to human beings. of the pro- 

When the wahif has provided that after defraying proper- 
the costs of repairs and maintaining the institution, the fy* 
surplus should bo distributed among the poor or hulcdars 
(beneficiaries), it is nevertheless incumbent on the mut- 
walli to deduct every year a certain sum from the income 
for repairs, even though there is no immediate need for 
it — so as to enable him to provide a fund therefor ; for it 
so happens that owing to some unforeseen contingency, Tho Tiiodo in 

,, _ , / n j* »» V TP 1 a 'wakf 

there may not be any income at the tunc. it a house huiuiin^> ought 
is made wal^f for another person, he is entitled only to 
the income arising therefrom but not to occupy it. Si- 
milarly, the person for whose occupation the house is 
made wakf is not entitled to its income.’’ Tlie correct- dig- 

ness of this doctrine appears to have been doubted, and in 
any case the Kazi would hape it in his discretion to 
authorise any act which may be beneficial to the rvalf, 

Tlie principle, however, which is deducible from the 
above doctrines is, that the beneficiaries, cannot, of their 
motion, under any circumstance, change tlie nature of 
the dedication. 

If there is no income at all accruing from the ivakf 
and the endowment property is going to ruin, the Kazi 
has the power to authorise the inutwalli to let the build- 
ing temporarily or any portion if it, and with the proceeds 
thereof to repair it. Where the income of the ^vakf pre- 
mises is not sulRcient to cover the outlay in its mainte- 
nance, or when the irnkf is falling into ruin, and there is 
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every probability of its dissolution, and tlie income is not 
sufficient to cover the cost of repairs, the Kazi has the 
power of directing that it may be sold and with the pro- 
ceeds thereof certain other property may be purchased 
subject to the same trust. 

This doctrine is laid down by Abu Yusuf and it will be 
acted upon as long as it is possible to do so. If it is im- 
possible to sell the wal(f property or to apply the pro- 
ceeds of the sale for the beneficiaries or for the benefit 
of the poor, in that case effect would be given to the doc- 
trine of Mohammed, that where the purpose fails the 
property reverts to the heirs of the donor. 


Section IT. 

DEDICATION TO MOSQUES. 

A valid dedication has the effect of divesting she 
ifKiMfs riglit of property in the subject matter of tlie 
w(i]cf\ without vesting it in the cestui qni trust ; conse- 
quently the subject of the wid'f can neither be inherited 
nor transferred. 

The right of a person in a building or place which he 
proposes to consecrate for musjid or m/msaUa,^ becomes 
extinguislied upon the performance of prayers therein. 
This is by general consensus. According to Abii Yusuf, it 
also becomes extinguished upon the declaration of tlie 
wakif tliat the building or place has been constituted 
into mosque or mussalla.'^ According to the Multehi, the 
performance of prayers is equivalent to consignment. 
But in the ZalcMra it is stated that the prayers must be 
congregational, Salwat-hiUjamdety which is unanimously 


‘ A ))lac(; whore jw’aycrs are offered, from mlwat, prayer. 
lladd-ul-Muhtar III, p. 571. 
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regarded as tantamount to delivery. So that when a Lectcbe vil. 
person erects a building with the object of dedicating it 
as a mosque, and permits people to offer prayers therein, 
and prayers are offered there hiUjamuet^ the mosque 
becomes irrevocably dedicated. 

When a mosque is erected or set up inside a dwelling- 
house or residence {ddr) and permission is granted to the 
public to come and pray, and a pathway is also made or 
set apart for their egress and ingress, the dedication is 
good by general consensus. If a pathway is not indi- 
cated, in that case, according to Abu Hanifa, the dedi- 
cation is not sufficient. But according to Abu Yusuf and 
Moliammed, it is good, and the pa.thway will be implied by 
tlie permission to lu’ay. 

Accordingly, if a man were to build a mosque inside his , Tlio pubho 
hoiise, it will Jiot become a public n^osque, subject to the riniiv? any 
rules governing a public religious institution, unless per- 
mission is granted to the public to come into tlie place. 

” ^ •' out SpOCKil 

].t is not necessary tliat such permission should be given in ponmasion. 
exj>ress terms, but, without an actual or constructive per- 
mission, a mosque created 'within a private building will 
not become a public mosque so as to entitle the jmblic or 
any section of the public to claim tlie use of it. At tJio 
sa-me time, a private mosque, if the dedication is in 
other respects valid, will constitute a good 'walcf so as to 
exclude the rights of the heirs over it. Wliero prayers 
have been once offered, it is not necessary to prove an 
express dedication. The very fact of the prayers being 
offered in it will imply a valid and good dedication. 

According to Abu Yusuf, the kawl alone of tlie wakif, or 
a declaration on his pait that the land or premises is dedi- 
cated is sufficient : For example, if he declare that a 
particular building is constituted into a mosque, it would 
be a valid dedication, even tliougb prayers may not liavo 
dO 
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been offered in it. This is the accepted doctrine, as stated 
in tbe Durr-ul-munteka^ the Durrur^ the Vihdyah and 
other authorities.! 

When the dedication of a mosque is eifectuated by the 
offering of prayers, some lawyers have iield such prayers 
should be with and ilcdrnatS^ The reason of this con- 
dition is stated in the following terms : — ‘"as delivery of 
possession in the case of a walcf'is deemed necessary, thougli 
Abu Yusuf holds a contrary opinion, tlie nature of the deli- 
very depends in each case upon the nature of the specific 
tiling, for example, the delivery of a cemetery is by the 
burial of one person ; of a tank or reservoir by one person 
drinking there ; of a guest-house (mmaffir-Uumek^ travel- 
ler's house) by way-farer or traveller alighting there. 
Similarly, as the purpose of a mosque is that people sliould 
pray there in yd it is required that where tliere is 
no express dedication, prayers should have been offered 
there with the azdn and ikdmai:^ 

But when one man acts bot<h as muezzin^ and iinam^‘ his 
praying alone is sufficient. 

If prayers are offered once in a mosque it is sufficient to 
constitute a good dedication. But slioukl the wakif alone 
pray in it, that would not be sufficient. 

According to Kazi Khan, “ the delivery of possession 
as regards a musjid is complete when only one person has 
prayed in it with a?:dn and ikdmat. The view universal- 
ly adopted is that prayer offered by one person in a 
mosque is sufficient to constitute it a public moscpie de- 
voted to the service of God, for a mosque belongs to the 
Deity and there affixes to it a right of the Mussulmans in 
general, and one person can be a proxy for the establisli- 

^ Uadd-ul*nmhtar III, p. 572. ® Tho call to prayers. 

^ Tlie iK'cessary geimficxions. * In assemblies. 

^ d'ho pvrsuM who eaiis to prayers. One who leads the prayers. 
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ment of the right of the Creator and the public. Ac- L ecture vil, 
cording to Abu Yusuf, consignment is not necessary for 
the validity of any dedication whether it be a mosque or 
any other walif. Therefore, if a person create a mosque 
and give permission to people to pray therein, it is an 
absolute wakf and this opinion we adopt.^’ 

Should a mosque be consigned to a mutwalli but no 
prayers be offered therein, it would be a valid dedica- 
tion, though holds a contrary 

opinion. 

When a person has erected a public reservoir, fountain or 
cemetery, according to Abu Yusuf whose opinion we fol- 
low,” the wahf cannot revoked. The burial of even one 
man in a cemetery is sufficient to constitute it n wn/rj] so 
the staying of one musaffir in a makes the 

waJcf irrevocable. 

The general result of the above principles may be 
summed up in the following terms : — where efl'cct has been 
once given to a dcMlication in the mode which is natural to 
the particular dedication, tlio loakf is complete and irre vo- 
cation. For example, tlie special purpose of a mosque is 
that people should perform their devotions there ; of ii 
cemetery, for dead persons to bo buried, of a reservoir or 
tank, to supply water to those who use it &c., so accord- 
ing to the accepted doctrine of Abu Yusuf, even where 
tliere is no evidence of an express dedication in words, if 
it appeuTS that' one single individual (other than the grantor) 
has offered his prayers at the place, or one single person 
has been buried in the cemetery, or one person has drunk 
at the fountain, the dedication for the specific purpose 
must be regarded as complete. Such use of the subjec^t 
of the wakf being in conformity with its avowed or 
ostensible object should be considered as conclusive of the 
dedication. 
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Lecture yn. A person has a piece of land and permits people to pray 
thereon without any restriction or limitation as to the time 
of prayer or the number of people who should pray there. 
After his death that land will not form a portion of his 
inheritance. But if the permission was limited to a 
particular occasion or to a fixed period of time, the land 
will continue to be his inheritable property, for the 
limitation of time or occasion rebuts the presumption 
of absolute wahf. 

A place wliere the ^uirndz-ir-icU or namdz-i-jamha- is 
usually performed is subject to the rules of a musj id ac- 
cording to Kazi Khan and Asaaf. 

If a person were to say this room of mine I have set 
apart for supplying oil to the lamps of a certain iiiosque,’’ 
and add nothing further — then according to Fakih Abh 
Jafar, tlie room becomes wakf for the mosque in question, 
if it is made over to the rnutwalli and the fativa is accord- 
ing to this opinion. 

If a person make a waJcf of his kind to a mosque and 
consign it to the rnutwalli of the mosque, it is lawful and 
cannot be revoked. 

If a person were to bestow money for building a mosque 
or for the affairs ” of or the support of the mosque it is 
valid upon delivery. 

If a person make a sadhah of his house for a mosque 
or for the benefit of Mussulmans, it is lawful and the 
fativa is according to this. 

A ivahfiov the repairs of mosques a,nd graves is lawful 
for it implies perpetuity* 

A sovereign cannot give any portion of tlie land acquir- 
ed by treaty and negotiation to be converted into a 

* Prayers offiTod on the occasion of the two Id festivals, being after tho 
id-\-f{ir sutfl t)K' id'nl-uzha ov Bainirn, 

“ PLUicial pniyers. 
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mosque without the consent of the owners, but he can give i^ecture vii. 
any portion of the land acquired by war, provided it does 
not interfere with the rights of way possessed by any 
individual. 

If a person erect a mosque but appoint nobody a,s 
the inutwalli tliereof, the towliut or governance re- 
mains vested in liim. This is according to Hillal and 
Natek. 

The AJil-i-mnImlla, i. c., the people of the quarter may 
lawfully enlarge or reconstruct a mosque and supply it 
witli better articles at their ow'ii expense, but not at 
the expense of the mosque unless the Kazi’s permission 
is obtained to tliat effect. Should the aJd-i-niahiUa wish 
to improve the mosque, with or without the consent of 
the Kazi, the heirs of the appropriator will not have any 
riglit to object unless it is patently contrary to the wishes 
of the wfikif. 

Frequently, rooms are set apart in private residences 
for family pra 3 "er, or for tlie performance of the Moliarram 
ceremonies, liooms thus set apart do not come within 
the designation of walcfy and are not subjected to the rules 
governing endowed property, though often their owners 
have endeavoured to avoid execution of decrees for pri- 
vate debts by urging that the property was wa1:f de- 
dicated to the private mosque or imambara. In many 
cases, however, distinct ajjartments are reserved for the 
performance of the religious ceremonies, like Kerbelai 
Mohammed’s Imambara in Calcutta, Often, they have 
an entrance separate from that of the private residence, 
and in all respects f ulffl the condition laid down by Ka- 
hastani, who declared that, where the mosque was so in- 
termixed with the private property or residence of the 
wakif as to render differentiation necessary, the wakf 
premises should be distinctly indicated. In these cases, 
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Lbctobk VII. there can be no question as to the apartments constitu- 
ting a valid wahf. As a matter of principle, however, the 
law disfavours the dedication by way of wakf of one por- 
tion of a private residence whilst the other portion is 
in the occupation of the wakif. For example, the dedica- 
tion of the uj)per or lower storey of a building as a 
mosque is not considered valid, unless, owing to the crowd- 
ed condition of the locality, it has become customary to 
constitute sucli mosques. Both Abu Yusuf and Moham- 
med recognised the lawfulness of such dedications in 
Bagdad and Eai, on account of the dense population in 
those cities in that century. It must not be inferred from 
tlie above, that there is any bar to the t;(n:nporary conver- 
sion, or use by any person, of a portion of his private re- 
sidence as a place for family prayer or religious worship. 
The rule is, that unless certain conditions are complied 
with, the apartments will not be subject to the law of 
walcfiiiid will continue to form the private property of 
the individual. But where the whole building is constitut- 
ed walcf for a mosque, imambara or mudrassa and a 
portion of the building is used for tlie specific j)urpose of 
the and the remainder for the use of the servitors of 

the institution, or for letting out to people as a source of 
income to the wakf^ the dedication is valid. When the 
wakif liimself purports to occupy a part of the building 
as miitwalli, it will depend upon tlie circumstances 
whether the dedication was hond JkU or nominal. If the 
is real, the mere fact of the wakif occupying some 
portion of the building as mutwalli will not render it 
invalid. 

In the Hedaya it is stated that Abu Yusuf and Moham- 
med have held the dedication of the central hall of a 
house for the purpose of a mosque to be valid. The 
Kn<dd-ul-Muhtar doubts the correctness of the report. 
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Where a mosque has fallen into ruin and it is not Lkoture vn. 
known who had erected it, the ahl-i-mahulla can sell the 
materials, presumably with the sanction of the Kazi, and 
apply the proceeds to the building of another mosque. 

A well can be dug in a mosque if it is to its benefit. The 
wakif cannot let for hire for his own purposes any portion 
of the mosque premises. When a mosque has ceased, the 
wakif cannot make use of it for any other purpose. “ No 
profit should be derived from a mosque nor can it be leased 
or turned into a private abode. 

According to Abu Hanifa and Abu Yusuf, tlie land which 
Las once been dedicated to a mosque continues imkf 
even though it become waste and the building fall 
into ruin ; and thefatwa is according to their 0|)ini()ii, 

And Abii Yusuf further holds, that with the permission of 
the Kazi, the rained or Avaste portion may be sold and tip- 
l)lied toAvards the construction or maintenance of any 
other mosque nearest to the disused mosque. And the 
same principle is applicable to any otlier religious or 
charitable institution.” 

According to the Sharh-i-Multoka ," when the purpose of 
a trust fails it is laA\d‘ul to apply the income of tlie trust- 
property to an object nearest in its nature to the 
original purpose, jim-i-ka/rtl>. For example, if flie object 
of a wakf is a hmiz^ the income may be applied to a ta.jik 
or canal ; if it is a mosque, the income is to be applied to 
another mosque, or to fasting, prayers &c.® 

Shams-ul-Aimmah-al-Halwani has declarcal tliat wlion 

^ Mohaniinccl s(>ems to have held that a ruined nioaquo revt'rts <«> the 
Wakil’ aud Kazi Khan mentions that “ tlie fatwa is with M(diM7nniefl.’* 
the Bahr explains the ddrcronce tlnis : — “ the artichvs in Mm> dinuHed 
Tuosque go to the wakif, but the rnosquo and land raniiain e-n/./ pei-iuh y, 
as Abu A'usuf holils, and caiinot revori to the apprupriator or his heirs to 
bec(jme their lun-itable jirojierty.” 

* Uadd-ui-Muhtilr, .11 J, p. o7d. 
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h^oTVTi^YU, ^ Jiauz (reservoir) or mosque becomes ruined and nobody 
uses it;, the Kazi can direct the application of its materials 
to another hcmZy or mosque. In these times/’ says the 
author of the Eadd, it is essentially necessary to adopt 
the views of Imam al-Halwani, who authorises the Kazi to 
give permission to apply the materials belonging to a 
mosque which has fallen into ruin to another which is in 
use.^” 

‘::.v The wakif can reserve to himself, at the time of the 
dedication, the power to alter the beneficiaries of the trust 
or their interest in it. He cannot do so afterwards. 

The wakif,” says the Eadd-ul~Muhtar, has no power 
to alter or change the conditions (provisions) of a tvahf, 
unless he has expressly reserved to himself the power of 
doing S0.2 If he has reserved to himself the power of 
adding to the beneficiaries or removing any person from 
that category, or of removing the mutwalli from his office, 
it will be lawful for him to do so. No alteration, how- 
ever, can be ma,de in tlui nature or character of tlio walj\ 
Similarly, it is not lawful for the mutwalli to go be- 
yond the conditions laid down in the wakfnamah. A 
condition in the Avakfna.mali, to the effect that tlie 
mutwalli shall have the power of increasing the al- 
lowance of anybody or reducing it or adding anybody 
or remoAdiig any one is lawful. At the same time, the 
(the policy of the wnkf) is to be kept in 
view.^ If a person,” says Kazi Khan, in good health 
make a wa/{f of land for the indigent arid deliver it over to 
a mutwalli, and at the time of his death direct his executor 

' llacld- 111 -Muhtar, p. 575. 

The principle would apply to the apjilication of the income also. 

Comp. Hcdaitoonissa v. Afzal Hussain, 2 All. M. C. 420. 

^ Maslihnt here moans the policy or purpose. What is intended te be 
con\'cy(;d is undoubtedly this, that in any alteration whicli may ho made, 
the original purpoae or object or policy of the trust should not bo ignored. 
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to pay out of the proceeds thereof so much to so and so, LfiCTonE VII. 
that would not be valid, for he had parted with his right 
over the ’proceeds at the time of the tvakf* But he can do 
so, if at the time of dedication he reserved to himself the 
poAver of giving directions for the application of the pro- 
ceeds/’ 

Nor can the wakif, who devotes propei'ty to charitable 
or other uses and transfers the proprietary right there- 
in to a trustee, take it back at his pleasure from the trustee 
whom he has constituted the owner and give it to another 
person, unless on the creation of the trust he reserved to 
hiinself in exjiress terms tlie right to do so. 

When there are two ivakfs and of both the wakif is 
the same and tlie purpose the saine, but owing to cer- 
tain calamities, tlie income of one has diminished whilst 
from tlie other a balance is l(‘ft (over and above the ex- 
penditure,) the judge lias tlie power to direct tliat tlu.^ 
allowances of tlie servants of the first wakfixuiy be made 
up from the balance of the income of the second.” But 
the Kazi is not invi^sted Aviththis i^OAver, if the purpose of 
the two iva/cfi is different. For example, if a. man make 
two dedications for a mosque, one for its building and the 
other for the imam and the muezzin, and, owing to a de- 
crease ill the profits of the second wakj\ the imn.m and 
muezzin cannot bo employed, then it is laAvful for tlie 
Hakim, in consultation Avith the leading people of tlie 
■makiiUa^ to direct that the allowance of these officia’s 
should be paid out of tlie balance left from the wakf for 
tlie building, provided the wakif is one and the saane.” 

The mutAvalli, though he be the trustee of both endow- 
iiiojits, cannot of his own motion apply the balance of tJie 
proceeds of one imJyf for the maintcaiarice of the people 
provided for in the other. He must apply foi* and obtain 
tile samdaon of Hh' judge, 
dt 
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Leotuiv;.; viL Where sev(3ral walcfs are attached to one mosque, the 
mutwalli or manager ma,y keep the income of all together, 
in fact keep a joint account, and if one shop attached to 
the inns j id has fallen into disrepair, there is no objection 
to its being repaired with tlie income of another shop 
belonging to the same mosque. 

If a person appropriate ground for the purpose of erect- 
ing a mosque he cannot afterwards resume or sell it, 
neither can it be inlierited bec^ause this ground is altoge- 
ther alienated from the right of the individuLil and apper- 
tains solely to God. The reason of l.liisis, tli-at .all things 
whatever are originally the j^roperty of the Aluiiglity* 
When, therefore, the individual relinquishes liis right 
in the ground, it r(vveT-ts to its original state, aaid his 
p<.>vv(3r over it terminiites in the siinie manner as a inaste]‘’s 
power ovc]’ a slave terminates iiiconseqiienceofmanu- 
mission and cajinot be resumed. 

Si-xnnoN fV. 

DED10A1T0NS TO A(^ITEI)UCTS, IN.NS, &c. 

According to Abu Yusuf, a dedication to any object 
of utility is elfcetuated by tli(3 hawl of the wakif, as iii 
the cas(3 of a mosque. For (‘xample, when a person erects 
an a^queduct for Mussulmans, or an inn foi' the occupation 
of travellers, or a caravanserai, or constitutes his land into 
a cemetery, tlie dedication becomes conqdete upon tlte 
dtHdaration of the wakif and all his right of property 
(abases therein.’ ‘■‘■ According to Mohammed, it abates 
wlieii people liave used the acjueduet or ha ve occiqned 
tlu.‘ inn or caravanserai, or buried in the cemetery, and it 

* According io AUu Ilardfa, tlio I’ighL of tho wtlkif ccase.s, on the jndge 
nioking a decree, o)’, if Die appro). ‘riaUnn is by nay of a bcfjncsL 0|)0Ji Die 
iL'Ui li of Dm.’ vviakif. 
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is sufficient if one person do so/’ ^ Tlie rule is tlie same 
as to wells and cisterns^ and if they are delivered to a 
superintendent, the appropriation is valid in like manner. 
It is stated in the Mabsiit that the fatwa is according’ to 
the disciples by general consensus. Any one can drink 
from the wells and cisterns and water his cattle and 
camels at them and also use the water for ceremonial 
ablutions. In the use of all such objects of utility as 
above-mentioned, tliere is no dilference between the 
rich and the j)oor, and it is lawful for all alike to put up 
at inns ajid caravanserais and to drink from aqueducts 
and bury in a cemetery. But tlni income of a mansion 
appropriated for (jhdzts or religious warriors can be talom 
only by those of tlieir number wlio are riecfjssiions. 
When a mansion is ajjpropriated for tln^ residence of 
pilgrims, m('re Avayfaren-s have no right to occupy it, and 
when the days of the season have passcMl, it should be 
let: and ]v(q)t in re]:)air ont of the rents and the surplus, 
if anj^, distributed among tlie poor. 

A road or way is validly d<xlicated by the owner of the 
land declaring in tlie prchonce of witnesses tha.i ln‘ has 
constituted it as such. But those lawyers wlio consider 
consignment neec^ssary to tlie comphdeiiess of a. vuthf 
requiri' that one person sliouhl pass ov(;r the way, in ord(;r 
that it may sevrve as evjd(‘nce of user. Ac'-co^'ding to 
llillal, tlie same rule appli(‘S to a bridge. Deejiiratioii 
alone (according to Abu Yusuf,) or user by one individrial 
extingiiislies tl ie right of pi'ivate property ovi^r siieli objects," 
Wlien a body lias lieen buried in tlie ground, whetlier 
for a long or short time, it cannot be exhumeil witlioiit 
some excuse. But it may lawfully be exhumed wdieii it 
appears that the laud was usurped, or aaiothor is entitled 
to it under a right of ]>re-emption. Auzujundee being 

^ Ahinijori, H, ji. r>r)|. “ li, p r>;7U. 
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Lecturk VIL asked with regard to a rnusjid for which there no longei' 
remained a congregation and all around it had gone to 
decay, whether it was lawful to convert it into a cemetery, 
answered No " ; and being asked with regard to a ce- 
metery in a village, where it had gone to decay and there 
remained in it no traces of the dead not even bones, 
whether it was lawf ul to sow the land and take its pro- 
duce, answered " No for in legal effect it is still a 
cemetery.’’ 

A man makes his land a cemetery or an inn — the 
khiriij abates, if the land were khirajee and this is 
correct/’ 

‘‘ When a. worriaii has made a cemetery of part of Lor 
land, divesting herself of the property and has buried her 
son in it, but the piece of land is unfit for a cemetery by 
reason of an overflow of water upon it, and she wislu's 
to sell the land, if it be still in such a sta4e that people 
desire to bury their dead in it she cannot sell it, but if 
they have no such desire she may. When slie lias sold 
it the purchaser may order the removal of her son’s body 
from it.” 

A man. having dug a, grave for himself in a cemetery, 
can another bury his dead in it P If there be space in 
the cemetery, it is proper that he should not interfere 
with the grave, but if there is no other space he may bury 
his dead in it. And the case is like tliat of a man who 
has opened out his prayer-carpet in a rnusjid, or put up 
in a caravanserai when another comes, and if there is space 
enough for him he is not to molest the other.” 
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CHAPTER VIII. 

Section I. 

THE MUTWALLI. 

It is lawful for tlic walcif to reserve the (the 

governance of the trust) for hiniself. And where a wahf 
has been created, but tlie wakif has appointed no trustee 
or inutwalli for the adiiiinistration of the trust, nor has 
expressly reserved the towliid for liiinsc'lf, the olhce would 
nevertheless appertaiid to him qua wakif. 

He has the power of appointing^ a miitwalli during liis 
lifetime whenever he likes. Should he die without 
making any express appointment, the power devolves 
upon his executor. If there is no executor then tlie 
right of appointing a* mutwaJli is in the hands of the 
judge.” 

The mutwalli can be removed for malversation or 
breach of trust which must be proved mere imputation 
is not sufficient to justify his removal. If a mutwalli Avith 
funds in his hands neglects to repair the waif premises 
and allows it to fall into disrepair, it amounts to a bi’eacli of 
trust, for if he knowingly and intentionally causes 
damage or loss to the ivalf^ or if he misdeals with the trust 
property he must be removed from his office.'^ 

If a mutwalli takes up his abode in the wu/r/' building 
without any provision to that effect in the deed of dedi- 

^ Comp. Ad oocate- General v. Fatima SuUani Begum, 0 Horn. IL C. II. 
p. 19. 

• Mohmnmed Sadik v. Mahmmmd All, 1 Sol. Ilopls. ]). 17 ; lleAuit-'V/ni^^^^a 
V. Sgud^ Afzid Ilossain, 2 N. W. P. j). -120. 

** Sgud Imdad Ilosmiu v. Mokainnuul Ati Khan, 'l',\ W. P. p. ir»0. 
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cation, or witliorit the permission of tlie Judg*e^ his con- 
diicij arnounts to misfeasance. 

When the walcif himself holds the office of mutwalli, 
and is found guilty of misfeasance or breach of trust, he 
can be removed, whether there is a condition to that 
effect in the wakfnamah or not. Unfitness to carry out the 
duties of the trust is a cause for removal from office. 

Any person who is trustworthy and otherwise qualified 
to discharge the duties of the office may be appointed 
mutwalli. In this respect men and women are alike,’’ 
i, e,y a woman may be appointed a mutwalli in the same 
wa.y as a mand Sectarian and religious difrerences 
form no disqualification, and accordingly, the fact that a 
person is a Shiah does not disqualify him for tlxe super- 
intendence of a made by a Suimi.’ As long as a per- 
son can discharge the duties of the trust personally or 
through a deputy, he or she is qualified to hold the office 
of kywlkit. 

But where the mutwalli has to perforin religious duties 
in connection with the 7va'kJ\ a wo mail cannot be ap- 
pointed to the office. For exampl(\, if the mutwaJli is 
also the superior of a religious establi. aliment, and, as such, 
has to officiate on occasions of religious festivals, a womtin, 
by her sex, is precluded from holding the towllvJj Sucli 
superiors in India arc called sajjdda-mii^Itms. IStfJjddn is 
the carpet on which prayers are offered ; and vatihm is 
the person seated thereon.] Simikiily, if flu^ y/’u/y'rcdates 
to an institution where services specitil to one sect or one 
religion are held, a member of another sect or creed would 

^ Doedem. Jaun Tilhi v. Ahdvtlali Barher, 1 Fliltoii, ]>. ^45 ; M. S. lluoti- 
Khemx/m v. M, S. Kordsum Khaniim^ 1 H('l. Hop. p. 217 ; llnssainl BHn v. 
YO/.s'.srr// 8]i<irij\ 4 Mad. 11. (!. IX. j». 23. 

" ih-yril iHidfid Mullick v. Sijiul Keramal AH, IG W. E, ]). 11(3. A |)(*rK''a 
convictrd dF any ordinary ofTonco, as dofn mation . Iar!<^-uayf' 

not consivlnrc'd until:. <» Sid, Rc'port.s, p. 22. 
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not be ordinarily oppointed for the toivliut of such an 
institution. 

As regards the mutwalli who becomes unfitted to hold 
office by breach of trust, he is to be removed from liis 
office, but he does not cease to hold office by the mere 
cojumission of misfeasance. So that until he is removed, 
acts comitiitted by him which are otherwise lawful, will 
be valid until set aside in due course of law. 

The mutwalli should bo (1) major {l)dlifjh) and (2) 
possessed of understanding {dhil). 

Freedom aiid Islaj)) are not necessary conditions. ^ 

If a niijior is a[)pointed as mutwalli or as executor, 
according to analog) ,” the appcuntment may be re- 
garded as invalid, Init legally it will remain in al)eyanco 
until he attains majority, wdieii the wildj/ei (mutwalli- 
ship) would be tiainsferred to him.- 

If the executor be a slave, tlien, according to both 
analogy amd la;vv, the appointment is valid, as the capa- 
city to discharge the duties of the (‘xecutoi'sliip or niut- 
walliship is not wanting in him. So also if a Zimmi or 
non-Moslem fello w-subject is appointed.” But tlio Kazi is 
entitled to remove them from their office, on the ground 
that from tlieir position they are unable^ to dischai'ge their 
duties SLitisfactorily, 

A minor niiitwalli cannot appoint a. dv‘puty in his place, 
if he is the sole mutwalli. 

If a ininoi’ is apy)oiTited a. mutwalli, iind no adult is 
associated with him, the luizi shall a|)point, some pc'rson to 
do the work until tlie minor attains majority. If tliere is 
an adult associated with the minor, tln^ Kazi may appoinl, 
some person to repri'sent the minor and act jointly witli 
the co-mutvvalli, or may (mij)ower tlir.a.dri]t miif walli to act 
for the minor.'" 

' lilt Asutil ” leuia 111 31 iifil :ir. Ill, ]*. 551 .. ibi<l p 
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The Kazi has the power of removing a mutwalli for 
breiich of trust even though tlie appropriator should have 
made it a condition that there should be no such power* 
Without embezzlement or breach of trust proved 
against the mutwalli, the .Kazi caiiiiot remove him from 
his post given to him by the waJifimmah,^ 

In the Jdma-ul-Fumlam^ it is stated that when a 
mutwalli has been appointed by the wdkif or by any of 
the constituted judges, he cannot be removed without 
any of those causes wliich justify his removal, that is, 
manifest breach of trust or misfeasance and tli(> like 
causes. In the terms ‘ like causes ’ appear to be includ- 
ed Ids capacity to discharge the duties of the office or 
immorality.’'- 

If among the redatives or neighbours of the wd'lclf wo 
person can be found willing to iiii dor take the work of 
towliid witliout a remuneration, and there is an out- 
sider willing to do so, tlnui his appointment would depend 
upon the Kazi’s discretion and he must judge who is the 
best person to b(^ appointed.'^ 

Persons wlio get an allowance from tlie wahfs]i{\ll not 
be deprived of tlieir unless tlioy are proved to he 

guilty of some offence which entails tlds penalty.* 

A student who has been absent for three months may not 
be deprived of his room and allowance on account of his 
absence alon(i.-'» 

In the jhhhdh it is laid down that if the sovereign him- 
self were to appoint a person as a teacher who is not 
competent, he may be removed, for the act (f the Sidtau 
mud not he im/reasonable or improper, A king appoint- 
ing an incompetent person, ” says the Ba/^dziahy does 

‘ [hid, ] [J. p. rUG. ^ Jlfidd-ul-Mulitar, IIJ, p. *597* 

" ii)id, Jll p. 5l>7. Ibid. 

' [hnK 
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two wrongSj first, that by appointing an incompetent per- 
son, lie does an injustice to a competent person; and 
(2) that he does an injustice to the public by appointing 
one who was not entitled to the office/’^ 

A niutwalli cannot give up the oftice of towliut of his 
motion ; he must obtain the permission of the Kazi to 
retire from his office. Some jurists liave, no doubt, held 
that a mutwalli can resign his post in favour of anotlier, 
but they have also held that the latter will not become 
mutwalli until his appointment has been sanctioned by 
the Kazi, who is not bound to appoint him to the office. 

Ill the Bahr^ it is laid dowui authoritatively tliat a 
mutwalli cannot appoint another in his place uidess lie 
is on his deathbed. ^ 

If an appointment has once been made validly, no 
other person can be appointed as long as the formcir 
appointment lasts. 

If a mutwalli resigns his post in favour of anotlier 
in lieu of some pecuniary consideration, and the latter is 
not appointed by the Kazi, lie ciiii proceed againsi the 
qiioiidani mutw^alli for the money paid to him, tliough 
such payment was illegal.” Those who liold such pa y- 
ments to be legal are a few modern jurists, but it is against 
the true construction of the law and absolutely immoral. ’’ 

^ Ibid. 

^ 1 vSol. Reports, p. 17. ‘'A, siiporintondent may at liia doatli commit liia 
office to aiKitlicr in the same way as an cxccntoi' may com in it lii^i to 
another. Rnt M^ien tlio apjiropriator lias assif^iied sorm; particidar pro- 
perty for tlio finp(?rinteiident, it does not belonj^ to the person to whom 
the office lias been bequeathed ; and the matter must be submitted to t}jf3 
judge, in order that ho may assign for liim tht^ biro or salary of similar 
Work, unless the ajipropriator had assigned the allownncc for (‘vi^ry super- 
intendent, A sujiej’intendent, while alive and in gc'od health, cannot law- 
^'ally ap])oiTit another to act for him, unless the appointment of him were 
in the nature of a general trust g' Baillie, p. 004'. 

^ Kadd-ul-Muhtilr, p. 508. 
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Section II. 

THE APPOINTMENT OF THE MIITWALLI. 

It would appear, that at one time attempts were fre-- 
quent on tlie part of tlie servitors of charitable endow- 
ments to discharge their duties by substitutes. The 
allowance fixed for the officers were drawn by them, wdiilst 
a small, honorarium was given to their substitutes. The 
legality of such conduct seems to have given rise to con- 
siderable discussion among the early Mahommodan ju- 
rists ; but the more modern lawyers are generally a.gi'eed 
in the 02)iuion that the appointment of a substitute is not 
lawful, unless there is any just reason for it. A female 
mutwalli, who is, by reason of her sex, unable to discharge 
all tlie duties of her office, is authorized to appoint a de- 
puty. Siinilarly, where the disqualilication is temporary, 
and is caused by illness or absence “ on lawful grounds/’ 
the work may be pei'formed by a substitute appointed by 
the superintendent or the Kazi. Wherci such appoint- 
ment is made, the substitute is entitled either to the 
whole allowance or a portion thereof, in accordance with 
tlie arrangement made between him and the incumbent. 
Jbn-i-Shibli, has stated in Ids Faid wd, that when a mutwalli 
has become incapable from wanikness to superintend tlie 
work jiersonally, he may appoint a substitute or deputy to 
help liim in tlie management, but tlie I'espousibility would 
continue to rest with him, and the substitute will only 
obtain his allowance from the mutwalli.' The mutwalli 
cauiiot liowever, assign or transfer the office to any one, or 
appoint another during his lifetime unless his own powers 
are general.”- 

^ 8('c Shah Mohinuddin Ahmed v. Elahee ]i}il\sh, G W. R. 277. 

" R:id<l-(G-i\luhtilr, ill, p. G37. See WalLld AH v. A.-<Jiraf Ilos^iain^ 10 C. 
L, II. p. o21). 
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The power of appointing a mutwalli rests primarily 

with the wS,kif and, in his absence, rests with his wasi or 

executor, ‘‘ because he is the wakif’s locum tcncAiH,^’ An 
executor appointed only with reference to, or in respect of 
the walcf properties would be a general executor, though 
Abu Yusuf apparently seems to differ in this view from 
the other jurists. According to the Asafif, if a man were 
to appoint fii'st a mutwalli, and then an executor (in re- 
spetff of the same ivaJrfy) both will be niutwallis unless 
their dxities are specified. 

In the case of tlie Advocate General v. Fatima. Beawm,^ it . , . 

was held that, according to Mahommedan La w, tlie appro- Oonrrni v. 
priator has a right to reserve the superini.endonce of the 
ivakfio Liniself or appoint some one else. But when he 
lias sixecified the class from whom the xnanager is to be 
selected, he cannot disregard his own trust-deed and ap- 
point a person not answering the proper desciaption he 
lias indicated by the provisions of the wakfiiaiuah, and 
his right of nomination of the person to su(*ce('d to tlie 
management on his deatli must be confined to the class 
Tnentioned in the wakfnaniah. The term aJcriha thongli 
more properly confined to relations by blood, will, when 
the context shoxvs that it was intended to be used in a 
wider sense, be so extended as to includo relations by 
affinity, but the wife or widow of the founder is not 
included among his akriha, 

Abu Yusuf holds that if a wakif ayipoints a mutwalli 
during liis lifetime, without mentioning tliixt such ap- 
pointment should continue in force after his deatli, the 
mutwalli would vacate his office on the death of tlie 
Wakif. But this opinion has not been adopted. The 
ride of law is, that when an appointimmt is ma,do without 
inentiouiiig the time for wliicli it is made, it would not 
tall to the ground on the death of the ajijiointor, 

* 9 Bojji. H. C. llGpurts, p. 19. 
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In tlie Tatar Khdniali it is stated that if the devotees or 
congregation of a mosque appoint a manager or mutwalli, 
it is valid according to the ancient jurists^ but it is pre- 
ferable to obtain the sanction of the Kazi, The moderns 
are;, however, unanimously of opinion that “ in these days” 
it is preferable not to inform the Kazi, for it is Iviiowii how 
covetous they are of the property of ivakfi. In the same 
way, the ordinary beneficiaries who obtain allowances from 
the 'wakf are entitled to, if they ai'e saleh (pious) and 
qualified to do so, to appoint a mrinager. 

Should a wilkif appoint a wasi at the time of his deatli 
and mention nothing about the provisions of the wakf, 
the wasi will become the inutwalli until he appoints 
another to discliarge the duties of the knvliut. 

An executor appointed by the Kazi occupies the same 
position as one appointed by the deceased, except in 
certain matters. 

A derivative executor occupies the same position as the 
executor of the testator.^ 

According to Abii Yusuf if a wasi is appointed for 
a wakj\ the ivasis functions are restricted to the waif ; 
y;nd Hillal agrees with Abu Yusuf. This view is stated 
in Kazi Khan, and it is also stat(id tliat Abu Haiiifa agrees 
with Abu Yusuf. Mohammed differs, and his opinion 
seems to be generally in force. 

If a person appoint a mutwalli and then appoint 
an executor, both will become mutwallis thereof, unless 
the functions are distinctly specified.” In the Asaaf, 
the mode of specifying the functions is stated in this 
manner : — the wakif says his such a huid is walcf and 
so and so is the mutwalli thereof, and, as regards all the 
rest of his property, so and so is the tvasi. In such a 
case both the persons appointed have separate functions.” 

‘ *Bahr*ur-Kaik. ” After the Zahir'iir-IiawChyet and Tdt'Xr Khdniali, 
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In Shah Ghulam ItcilimiduUah Sahib v, Mohammed Akher 
Saheh,' the Madras High Court held that when pro- 
perty is devoted to religious charitable pui’poses, it is 
usual for the appropriator to lay down rules, for suc- 
cession to the office of trustee, and upon those rules, 
whether they are in writing or have to be inferred from 
evidence of usage, the question of succession depends. 
Should no rules be laid down, the power of appointing 
is vested in the appropriator during his life, and upon 
his death, it is vested in his executor ; or should he have 
left no executor, in the magistrate and sovereign power 
that is to say, in the court.* 

When the wakif has provided tluit the appointment to 
th(j towliut shall be made by his children and among his 
children, there are some who are minors, the Kazi may 
authorise those who are adults to make the appointment 
on behalf of the minors as well as their own, or may 
associate some person with them to represent the minors. 

According to Abii Yusuf, the wakif is entitled to make 
changes in the toiiliut even should he not have expressly 
reserved to himself the power of doing so.'^ 

In the Anfa-ul-wasdil it is stated from Khassdf^ that 
when a person has made a wakf of two pieces of lands, 
and appointed two inutwallis, and subequently at Ids 
death appoints Zaid as his executor, Zaid will bo a mut- 
walli with them ; and if Zaid appoints Amr ns his exe- 
cutor, Amr’s position will be the same as that of Zaid. 

If a person appoint two executors one after the other 


' 8 Mach H. C. n. p. 63. 

* Mohmumad Sriclik v. Mohammed Ali, Ali, 1 Sol. Bop. p, 17. Mohaimned 
Kesori r. Mohammed Shah Kiyaniuddinj 5 Sol. p. 133 ; Advocaie-Ucn- 
CTid V. Fatima S ultani Bey am f 9 Bom. H. C. K. ] >. 19 ; Pluif c Sahib Bibi v. 
Darnod.ar Premjiy 1. h. K. 3 Bom., p. 8 j; ; Ayha Mahomed. EmooJ Mushadee 
V. Ahdool Hossain Kha/n, S. D. A. 1857, 1?. 610 ; Hei Koon war v. Chutier- 
dharec Singfi^ 13 W. B. 396. * But boo nay* 
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without removing the first, both of them become exe- 
cutors, for among us,” an executorship does not fall 
to the ground of itself. The appointment of a second 
mutwalli by the Kazi is different from the appointment 
of a second mutwalli by the wakif, for, in the former case 
both appointments are valid, and where both appoint- 
ments fire made by the Kazi, the second appointment 
invalidates the first, provided the first mutwalli becomes 
aware of the second appointment. It is not expedient 
to appoint to the office of mutwalli one wlio is a seeker 
after it, but it is not unlawful. 

When the wakif dies without appointing a niutwalli or 
leaving an executor, in that case the Knzi will have the 
power of appointing the superintendent of the wahf ; so tilso 
if the last incumbent in the office of mutwalli dies without 
appointing his successor or an executor, the appoinfanent 
rests with the Kazi ; thefahva is according to this principle 
and the Allamah Kasem has decided according to it. 

The last mutwalli has the power of nominating his 
successor only wlien the wakif has made no provision 
regarding the succession to the office. If the wakif has 
declnred that the office shall descend in the lineal male 
line in a particular family, none of the incumbents will 
have llie power of changing the course of descent. Or, 
if the wakif has declared that after A, B should succeed 
to the office, A lifts no power to appoint C.^ 

Generally speaking, the powder of directing tlie sale or 
mortgage of ica/r/' properties is vested in the Chief Kazi. 
Nor has the Deputy Kazi the powa^r of setting aside 
v'akfs ; the power to do so is vested in the Kazi who is 
especially empowa^red to that effect by the sovereign 
authority, or wdio is vested with the general pownr of 
administering the estate of deceased people, to guard over 

* 1 Bel. Reports, p. 17 . J<hna-ul-]^hisiUain. 



the appointment of the MUTWALLI. 2r)5 

the estates of minors, and to preserve charitable endow- 
inents. In the Bcilir^ however, it is stated that the 
appointment of Kazi carrries with it the i)Ower of appoint- 
ing mutwallis, and administering waJkf estates, &c* 

As long as there is a reJative of the wakif in existence, 
a stranger should not be appointed iniitwnlli' for a 
relative is more benevolently disposed [towards the wahif] 
and it is generally the intention of the wakif that a 
relative should be appointed — [provided he is qualified 
for tlie office] . 

J J 111 
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Lfcturb In the Kdfi-ul Rdkim the principle regarding the pre- 
_* ferential right of the members. of the wfikif’s family to 
the office of inutwalli is thus stated : — No stranger 
shall be appointed a inutwalli as long as there is to be 
found a descendant of the wakif or a person belonging to 
The right his family (ahUi-hait) qualified for the office; when no 
of s person can be found among them, and the tow- 

family to the jg entrusted to a stranger, and subsequently a mem- 
iM. ber of the walcif’s family is forthcoming who is qualified 

for the office, it shall be given to him."’ The purport of 
this is, tliaf the descendants of the wakif would be pre- 
ferred (for the office of inutwalli) even though the ivakf 
should not be for them, as in the case of a tvalcf' for 
mmdjid &c. 

In the Hifidyeh} it is staled from the Tahdh^ that it is 
preferable to appoint to the mutwalliship the descendant, 
if any, of the person for whozn the 7/v/.Z;/ds made, pro- 
vided lie is fit for the office. And it is appartait from 
th is til at tlie person for whom the imZ*/’ is made implies 
a person who is descended from tlie wakif. From the 
term preferable,” it is clear that the appointment of 
a stranger in the presence of a descendant of the wakif 
is valid. This view is not contradictory of wliat is stated 
in the which amounts to this, that 

should the wakif make a condition to the effect that his 
children and children’s children should be the mutwallis 
of the tvakf in succession to each other, in that case the 
Kazi has no power to apipoint an outsider without finding 
any breach of trust on the part of the wakif’s descendant. 
Should the Kazi ajipoint an outsider to the office of 

(i( Aj( 

OA) J J 63 ^-? 


' The Alamgiri is meant here. 
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mutwalli, in supersession of a descendant of the wakif 
witbout any lawful reason, such person shall not become 
nuitvvMlli. Tberefore, what is stated in the Hindyeh 
njiates to a cuvse where the ivakif has made no provision 
about the appointment of inutwalli from nmon^ his de- 
scendants. The author of the Khairiyeh supposes that 
the appointment of an outsider in the presence* of a de- 
scendant of the wakif is necessarily bad; this view is 
wrong* as explained above. It is only where the wakif 
has made a c()nditit>n tliat tlie office shall be contined to 
tliv members of his family that tlie Kazi cannot appoint 
an outsider.^ 

But even where tbere exists a condition to that eifecM , 
an outsider may be appointe^l, if there is no [ji and [)ropor 
person to be found amono* tlie dcsceiida-nts or relativi's 
of tlie wakif, and a descendant or relative of tin* wakif 
succeeding* to the otlice of /rnr/rai, if he jirovos hims<d.l' 
unworthy or commits a br<‘a,ch of trust, can removed, 
and, in the absence of any other member of the wakif ’s 
family qualified to take his place, an outsider can bo 
appointed, for when the wakif himself caji lie removed 
for breach of trust, d fortiori other people can be removed 
also for misbehaviour. In a case where a descendant 
or relative or a neighbour of the 'wakif is not willing i,o 
ac(*(‘pt tlie office without a salary, and. a,n oulsider is 
willing to accept it Avitliout a salary, tlie Kazi slioiild 
see whose appointment would be most limieficial to tin* 
ymhf iind who is the fittest for the appoiutnuuit. 

Should the mutwalli in his lifetime and in health 
appoint another in his place, the appointment will bo 
lawful and valid, if the mutwalli has obtained the /uvr- 
lint with that condition in a general nianmu*.'’ In tluit 
case the mutwalli so appointing another [Kuson in his 
^ JlatUrul Muiau)', III, p. 03(). * 
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place will not be able to remove tbe latter, unlesg tlie 
wakif, in confiding' the trust, empowered him to assign: 
the trust to another, and also to remove the trustee. 

As regards the appointment by the mutwalli of a kdim 
mohhn or substitute in his place, the restriction men- 
tioned above refers to the appointment of a pennanent 
and substantive substitute, who would occupy the posi- 
tion arid exercise the full powers of the mutwalli, in fact 
succeed him in the office. Siicdi an appointment can only 
be made by the mutwalli on his deatli-bed or in death- 
illness. This restriction does not apply to the appoint- 
ment of a de2)uty or agent.' And in the Fatah it is stated 

1 10 C. L. 11. p. 510. See also G W. 11. p. 277. 
fjFi ^ 
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ttiat the miitwalli is empowered to appoint such persons 
as deputies, as are able to discharge the duties connected 
with the office, or which are incumbent on the inutwalli. 
The nmtwalli has the power ot‘ removing his deputy and 
appointing another in his place. If the miitwalli becomes 
insane, the appointinent of his deputy becomes vaca/ted 
of itself ; and the Kazi becomes entitled to appoint a 
substitute for the miitwalli. This applies to all cases, 
both where the inutwalli has been appointed by the Kazi 
and by the wakif . 

Where the appointment of tlie miitwalli is general, 
tlie inutwalli has the power of assigning the trust to 
another, not otherwise, ~ 

As regards the mo:niingof the term general " the com- 
mentator seems doubtiiil. Pi'ohahly,' ’ he says, it ineans 
that if the ivakif or Kazi inalce a condition, at the time 
of appointing tlie niui walli, that he sliould liave tlie power 
of truMsferring the trust to another and substitiitii^ that 
other in his own place, by a m-iiad-l-unikf or wasmty 
shoiihl necessity arise for it, sucli a condition would carry 
with it tJie power on the part of the mutwalli to appoint 
aiiotlier nmtwalli during his lifetime. When he has once 

• 1 

JaAf II' > 
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* Taken IVeui the Aiifa-iU-wrisdil. 


Ltccturk 

vin. 


Mefiniiif:*; 
of tlie term 
“ goiien.il.** 


‘ Kadd-ul-Muhtar, Ml, p. C 37 . 



2()0 THE APPOIKTMENT OF THE MUTWAlJ/r. 


Lboturb 
VI 11. 


exercised the power, he cannot cancel the appointment. If 
tlie appointment of the mutwalli, or the assignment to him 
of Uie trust, is not or general in its nature 

as stated above, in other words when the mutwalli does not 
possess general powers, he cannot assign the trust to 
another in health,’’ whilst capable of discharging the 
f unctions of the office ; but [if there are no provisions in 
the wakfnamah regulating tlie mode of succession,] lie 
can appoint a successor in deatli-illiu'ss.i Tlie reason of 
tliis is stated by Kazi Khan to consist in the fact that 
tlie mutwalli is in the position of an executor, ami like an 
executor he has the power of appointing on liis deathbed 
another executor in his place to perform tlie functions 
which appertain to him. As an executor lias no power 
to resign th<3 executorship which he has once accepted, 
without the permission of the Kazi, so a mutwaJli cannot 
withdraw from a trust without such permission. The 
appoii^^ent of another mutwalli by one who does not 
])ossess general powers, without the leave ot: tlie E'avJ, 
is tantamount to a. withdrawal of tin? incumbent from 
OiliiTN yet he remains responsible, unless the appoiiitmoiit 
or transfer of the trust is subsexpieiitly conlirmed by th(‘. 
Kazi. 

When a condition is made in the wakfnamah that upon 
the death of each mutAvalli, the power of appointing his 
successor will rest with the judge, a mutwalli cannot 
appoint a successor to liimself either in liealtli or illness. 
And Tipou the decease of each incumbent, the Kazi shall 
appoint a successor. 

The vvakif has the power of removing the mutwalli only 
vvlien lie has reserved a power to that elfect and the 
fa hr a is according to this'Tule. 


‘ I Sel. Hop. p. 17. Soo Appendix, 
iiudd-ul-iyluhtar, p. C3S. There is a dilTeronee betweea Aba A'uyaf 
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It* the wakif has a.ppointed no mutwalli, and the Kazi 
has appointed one, the walcif has no power to remove tlie 
person ap]3ointed bj the Kazi. 

Wlieii an allowance is lixed for a person in the wakf- 
namah, and it is declared that upon liis death such 
allowance sliall go to another, if the person for whom 
the allowance is fixed assigns his interest to a third 
person, upon the decease of the original beneficiary, the 
allowance shall go to the person appointed by tlie wakif 
and not to the assignee of the original beneficiary. 

If a person niake a vHikf and appoint .Abdnlhili the 
nuiiwalli tliereof, and declare that upon Abdullah’s deatfi, 
Zaid slpall be tlie iniitwalli, Abdnllali lias no powei* to 
devise tlie mutwalli ship to another, and Zaid Avill bi^ the 
mutwalli notwitlistaiiding any app()intir]ent made by Ah^ 
dulLih. And Alhiinaluil-llanouti lias held that wlien a 
person has declared that the towlmt of aaiy wakf should 
be given to the most discreet of his descendants ; and 
one of tliem, being the mutwalli for the time, appoints 
his son-in-law as the mutwalli and dies, the f.ovivdi shall 
nevertheless go to such person among the descendants of 
tlu* wakif as fulfils tlie condition in the wakfnaniah.” Any 
appointment contraTy to the tci’nis of the 'wah-f or condi- 
tions laid down by the wakif are invalid. Tlun-e is no 
authority to sliow tliat tlie servitors of ilio mosqne aari 
reiiiove the. mutwalli, thongli tlie mutwalli can rciiio\'c 
them for unfitness or miscondiict or any fauItJ 

arnl VIoliMinmf'd on tlii.': poini}. A Ini YnHur lioldsi l iijii. On? svAlOr a.b io- 
hiioly ent itled to remove tlie miiUotlli M})j)oiiit(‘fl l>y Idnmelt wtu'i li<>r lie 
lias rcsf'rv(‘d the power or not. Mohammed dilTers, liot'lino' tlmt it ik 
on]y Avhen the wnklf Uns reserved the jiovvm* idnil. tn? enn rf'.im)V<! t he 
nmhvalli, vvithoni, miy misreasMnee ; and -Oie fafu'a is masn-din^^ to AIo- 
iHimmed’ft view ; Tasjiih-uhtuAuri by Alhuiudi al-KA;;(:m ; see tlie ease of 
ilidaiiatwnulssii v, Ahal 2 N, W. i\ Ke]». p. 12(). 

* IbuId-nbAIuldAr, lit, p. OSO. * 
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The person who builds the mosque has a better title 
to appoint its muezzin and imam than the congregation, 
but should the congregation appoint a better and more 
qualilied person, their appointment would be preferred. 

In the a-ppointnient of imam and muezzin to a mosque, 
Avhen there is no mutwalli, the power of nomination and 
appointment is given to the wakif’s descendants and the 
nnunbers of his family, preferentially to others. This is 
the view stated in the Ashhdh. 

In the matter of building and repairing a mosque tlie 
person who has erected the mosque, and his desirendants, 
are preferred to the congregation or outsiders. This is 
according to the 

If the waivif makes a condition that the administration 
l^hould devolve on the most intelligent” ( 
implies the most intelligent among his descendants ; and 
according to a f<tfwa of Munla Abu Sa.opd, if there are 
two of them equally intelligent, they both should be 
associated together in the office. In the Nahr\ however, 
it is slated i'roni the yis*aq/that if tiie wakif lias deelariKl 
that tlie towHut should be for the most qualified ( ) 

among his children, aaid there are t^vo equally qualified, 
the toidiiii shall go to the one who is the oldest in age, and 
in this there will be no distinction of sex. And if among the 
two, one is very pious and the other is best acquainted 
with the ahairs of the wakf and its management, the 
toivUut should be given to the latter, if he is trust- 
worthy. The commentator adds that the' dictum in the 
Nakr particularizes the vieiv of Abii Saood, for it declares 
that when excellence is required to be joined with 
intelligence, and there arc two equally intelligent and 
virtuous, regard is to be paid to age. And according to 
the Dahr (after the Zahiria,) if all the descendants are 


» Nalir-i-iOlik. 



THE APPOINTMENT OP THE MUTWALLI. 


263 


equal in integrity and piety, in learning and upriglitness 
and age, the one who is best acquainted with the affairs 
of the wahf and is most capable to discharge the duties 
connected with the trust, whether male or female, is to be 
preferred. According to the Bahry rushd or intelligence 
refers to the ability to perform the work and honestly to 
discharge the duties of the office.* In the Amdf also, it 
is stated that when two of the descendants are equally 
qualified, so far as the qualities of the mind are con- 
cerned, the toidkd will go according to seniority ; and the 
fact that one is a male and the other a female will make 
no difference. But the person host acquainted with the 
business of the wahf will be preferred. In the Bmailya 
there is a diciimi to the effect thal where two people are 
equally qualified in all respects a male is to be preferred 
to a female. 

When the wakif declares that the Urwlkd should be 
vested in the “fittest” among his children, and there 
is no fit person to be found among them, the KnvA has 
tlie power to appoint a stranger to the office until such 
time as a proper person among the wakif ’s descendaaits 
can bo found. If among the children there is a properly 
qualified person and he is absent, and there is no one 
else among them to take his place until his return, the 
Kazi has the power to appoint a stranger to be his sub- 
stitute until he returns to take the office. If tlnu’C are 
two cliildren, *one more qualified than the other, the one 
who is the fitter of the two should take the office, and 
after him should come the other. 

Tlie words nckwy kynm and midwalli used separately, 
convey one and the same meaning, viz,y tlie administrator 
of a trust. ^ But it often happens tliat at the time of 
appointing a mutwalli, the wakif also appoints a nazir, 

* Kudd ul*Maixt‘ar^ lifi p. G(j7. 
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a supervisor over the mutwalli. In that case, tlio 
nazir lias no .power over the dishurseuierits, but Ids 
duties would be simply of a controlling’ and supervising 
character, and the mutwalli shall not make disbursenieiits 
without the knowledge or permission of the nazir. The 
same principle applies to a nazir appointed over an 
executor ; as a matter of fact, the principles which apply 
to the duties of mutvvallis and niizirs in the case of 
wahfs are taken from the principles of tlie law relating 
to the duties of (executors. 

t Tiiough th(?re be a condition to the effect that the 
mutwalli cannot be removed under any circumstanee, 
even though guilty of rniscomluct, the mutwalli can bo 
removed if proved guilty of misfeasance. 

The builder of a moscjue is the person wlio has a jue- 
ferential title to ajipoiut tlie officers, such as imaiu, 
muezzin &c., for the service thereof, and tliis is the ap- 
proved doctriiie. If the person appointed by the wakif 
is incompetent or unlit, the congregation have a idglit 
to select a more lit person. 

Tlie l\a.zi, as the general superintendent of all charities, 
in his capacity of the representative of tlie Sultan, has tlie 
power of empowering the mutwalli to grant leases foi* a 
longer period than provided for by the waikif. If ia> 
term is limited by the wakif, it is discretionary with the 
milt walli to grant a lease for any term wliicli may prove 
advantageous to the walxf. Generally, a Ipase of a liouso 
should not exceed a year, and of land a period of three 
years ; but the application of the principle will depend 
on the proper discretion of the mutwalli, the requiremeuuS 
of tlie wahj^ and the custom of the locality. The jurists 
of Balkli and Abd Lais have held tlnit even wlien therc‘ 
is no restriction in a wakfiiamali, the mutwalli should 
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not lease lands for more than 3 years mtliout the leave of 
the Kazi.^ And the fatwa is according to this view. 

A person who alleges to be beneficially interested, joint- 
ly with others, in a wakf property, the character of which 
is in dispute, is entitled to sue for its recovery, if it is inis- 
appi’opriated, with the leave of the Kazi, without any 
difference of opinion. If he sues without such leave, 
there are tw^o opinions regarding the question. But the 
more correct view is that he cannot sue for the posses- 
sion of tlie property, because he is only entitlerl to an in- 
terest in its income. A person who is tlie sole beneficiary 
may sue witliout such leave. 

When there are several people entitled to the benefit of 
a wakf^ some of tliQiii may su(5 the others for embezzhv 
ment. 

Some of tlie persons interested may sue on b(‘]ialf of 
the entire body evmi without leave of the Kazi, when the 
property is admittedly wakf.^ 

A person who is only beneficially entitled in a, trust- 
projierty has no power to lease the same, unless lie is tin? 
mn twain thereof, or has boon (unpowered, in tlie absence 
of a miitwalli, to do so by the Kazi. 

If the deed of wakf is lost ami tlie conditions and the 
mode of disbursement connectiHl with it are unknown, its 
application will be to snch objects as are in accorda.nce 
with existing: nsaws and customs. 

Property purchased by the mutwalli out of tlie tvakf 
funds becomes 7C(r/r/" without any express declaration, sub- 
ject to tlie same conditions as the original trust-property. 

* Tlio Kazi is tlie curator and tjpiardian of thti inten*HtH of })er.sonB who 
arc dead or absent or nnborn, of tln^ poor, the indii^ent, as well aM the 
ensf.odian of tlie property of a doceastid jierHon and of tilings whiidi are 
picked up. 

“ This branch of the subject will be more fully trealt.d in a later 
chapter, * 

34 
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But it may be sold or exchanged for some other pro- 
perty, in case there is any need for it, and such other 
property would be wakf similarly, 

Tlu-^ salaries of the imam, kliatib, muezzin &c., which 
have already become due will be paid on the death of any 
one of them to their heirs. In the case of ivakfs in favour 
of children, the heirs of the deceased beneficiaries are en- 
titled to share in the rents and profits, which have been 
realized and are therefore distributable, or which are ac- 
cruing. * 

If a student absents himself from the madrassa, he 
does not lose his former allowance wliich has already 
accrued due, nor las future allowance, if he has absent- 
ed himself in the pursuit of learning* (williout severing 
liis connection with his madrassa and witli tlie permis- 
sion of his master,) or has been absent for 15 days only on 
lawful grounds, that is, in search of livelihood ; or has 
gone on hajj, but has not been away for more than three 
inontlis. 

Leave is allowed to the servitors of a wakf on lawful 
grounds, and they do not lose tlieir allowance whilst on 
leave unless a deputy is appointed to officiate for them 
during tlieir absence. 

Tlie Kazi lias no power to fix allowances not provided 
for by the wakif, but he cu.n determine the amount of the 
allowances provided for by the wakif. If there is a pro- 
vision that the mntwalli should^ fix the amount, the 
Kazi has no power. The 10iair-iir--Uam has stated in 
his commentary^ on the Bahr that the restriction on the 
powers of the Kazi refers to a case wffiere the wakif has 
expressly stated that the wakf is not public in its nature 
and the Kazi shall have no authority over it. This of 
course refers to wakfs created by private individuals* 

* * viz. the Khairiych. 
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Royal walcfs ai‘e clearly subject to the jurisdiction of the 
Kazi.’^ 

In fixing the salary of the inntwalli, regard should be 
paid by the Kazi to the customary allowance at the time, 
but it should not exceed one-tentli of the income. Of 
course,'’ the wakif can fix any amount, and even if it is 
more than one tenth it would be valid ; but if he fixes too 
low a sum, the Kazi has the power upon the application 
of the mutwalli to fix a pro23er salary. 

Tlie mutwalli has no power to increase the allowance 
of the imam or khatlb. The Kazi has the power to 
increase the allowance, provided in his discretion it is 
necessary to do so for the benefit of the mosque, or wlien 
it is impossible to obtain a proper man to discharge the 
duties on account of tlie low salary fixed by tlie wakif. 
And this principle applies to the appointment of every 
servant, c. q., a muezzin, a muddaris &c. If these men 
cannot be had on the salaries fixed by the wakif, the judge 
has the power of increasing their salaries from the balance 
of the fund. The Kazi has the power of making provi- 
sions regarding the application of the balance of the 
income, in consultation w ith the members of the grantor’s 
family or the beneficiaries. 

The Kazi cannot remove a mutwalli, wlietlier apjjointod 
by' the wakif or himself, merely ou the complaint of the 
hiujdars (beneficiaries) but can do so upon proof of mis- 
feasance or breach of trust.^ 

But though the Kazi has no power to remove the mut- 
walli merely upon the complaint of tlie hajjdars^ yef upon 
receiving a complaint, if he consider the com[>laint to be 
bond fido and reasonable lie can associate aiiother trust- 
worthy jierson with the mutwalli and fix a remuneration 
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for him, either out of the allowance of the inutwalli or 
from the general funds.^ 

Similarly the Kazi has no power to remove an executor 
appointed by the deceased merely on the complaint of 
anybody without proof. 

Any loss sustained by the waJcf through the wilful 
neglect of the inutwalli shall be made good by him. It is 
doubtful, however, whether a gratuitous inutwalli would 
be liable for any loss which is occasioned merely througli 
neglect to the tvakf, 

A mutwalli cannot contract debts for the unless 
they are made in consequence or in pursuance of the 
directions given by the wakif, Tlie mutw:i,lli cannot 
create any charge on the wakf estate or incur liabilities 
for whicli the 'wahf estate might bo liabh?, unless sucli 
charge is created or debt is incurred under express powers 
given by tlie wakif. This restriction does not apply to 
the powers of the executor, for it is lawful for liim to 
contract debts for the necessaries of the minors conhJed 
to his charge, a, ml the infant and his estate would be 
liable for such debts as are incurred Imid fide by the 
executor for the infant.^ But the tvakf cannot under 
any circumstance, in tlie absence of any provision in the 
wakfnamah to tliat effect, be made liable for any debt 
contracted by tlie mutwalli on his own responsibility. 
A debt contra, cted by the mutwalli is his personal debt. 
Should it become necessary to incur a debt for tlie wakf 
or to create a charge on the estate, the mutwalli can only 
do so with the sanction of the Kazi previously obtained.'" 
This principle does not refer to such debts which, owing 
to the exigencies of society, must necessarily be contract- 

‘ After the Khassaf and Anfa-iil- Wasail. 

^ Radd-nl-Mnhtar, III p. 049. 
t * According to Abu Lais ^ Sec seq. On alienations. 
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ed from day to day for the due discharge of the works of 

the trust ; for example, a debt to the oilman for the oil to 

light the mosque, to tlie baker to supply bread for the 
students of a madrassa, all tliose can only be paid at 
periodical intervals. The wahif ^-'fc^tate must remain liable 
for such necessary debts. 

The mutwalii has no power to create an incumbrance 
on the 'wakf property without tlie sanction of the Kayi. 

If the mutwalii has advanced inomy to the av/// estate 
for the purpose, of proteclabig the interests of tlie ivakj\ 
lie can repay hiinsiilf out of the profits of the wakf pro- 
perty cojiiing into liis hands. ‘ But when tlie mntwaJli 
has any claim agaiiist the waif estate for advajices 
made by himself, lie lias to establish such claim by valid 
proof, otherwise it will not be maintainable. The mut- 
walii is, therefore, bound to keep clear distinct accounts 
of his expenses with vouchers and other proofs ;in which 
case a claim for any credit given by tlie mutwalii to tlie 
'ivalf would be maintainable, and sucli advances will be 
liquidated out of the rents and profits of tlie YCui;/‘pro- 
pei-ty. But the waJf estate cannot be rluf fujcd with any 
debt either to tlie mutwalii or anybody else, without the 
sanction of the Kazi previously obtained. 

Sectjon III. 

THE LEASE OF WAKF BROPEItTY. 

The jurist Abii Jafar^ says that where the wakif has Enaso f>i’ 
made no jirovision in the wakfnamah about the gTaiit of 
leases in respect of the vwlf property, tlie mutwalii is 
authorised to grant a- lease iliereof, subject to tlie condi- 
tion that he should not lease a house for a longer tiTiu 


^ Kadd-uLMuhtar IIJ, p, d50. 


' Kazi Klian. 
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than one year (unless it is customary, or would be to the 
advantage of the wahf to do so ;) for a long lease is apt 
to give rise to confusion in the enjoyment of rights. 
And he may not give a longer lease of land for cultiva- 
tion on the average for more than three years, unless it is 
for the advantage of the walcfy and is done with the sanc- 
tion of the Kazi. When there is a provision in the wakf- 
namah relating to the gi'ant of a lease of the land for a 
term of one year, and the mutwalli grants a longer lease, 
the Kazi shall consider whether it is to the benefit of the 
walff. If it bo not, he can set it aside. The jurist Abu 
Baler Mohammed ibn Fazl and Imam AbuT Hassan Ali- 
as-Sugdi are agreed on this point. But the jurist Aba 
Lais makes no distinction between houses and lands and 
declares that a mutwalli may validly grant a lease for 
three years of all kinds of property without tlie sanction 
of the Kazi. 

The judge, however, can authorise tlie grant of a lease 
for any term which may in his discretion be advantage- 
ous to the wakfJ 

If an executor or guardian leases the property be- 
longing to his ward without the proper customary rent, 
or if a mutwaalli acts in that manner in respect of walcf 
property, in all such cases, according to the illustrious 
Imam Abu Bakr Mohammed ibn Fazl, the lessee will be 
regarded as a (jhdsib (embezzler ;) but Khassaf bolds that 
he \fill not be treated as a wrong-doer but will be liable 
for tlie proper customary rent. And the fatwa is accord- 
ing to this latter view.” 

A lease given by a mutwiilli is not cancelled by his 
death. 

The lessee of ivakf properties can plant trees or make 

^ Sc(? also l)alrym.\)lp v. Kkootidkar Azp,czm( Islam, S. D. A., 1858, p. 58C J 
Shoo^at Ail V. Ziunear-ooddueiLy 5 W. 11. 158. 
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erections on the land leased to him, i)rovided such act 
does not in any way injuriously affect the property, but 
lie cannot dig a reservoir or tank ; even the mutwalli’s 
permission would justify his doing only such acts as are 
beneficial to the trust property.^ 

The lessee can remove such erections as he has built 
with his own money, provided their removal does not 
damage the property. If it does, the lessee will not be 
entitled to remove such erections. 

Eegarding erections on %v(ikf lands, the following rules 
are api)licable : — 

If the mutvvalli of the wakf erects the building, with 
the property of the imkf or the income of the trust- 
property, the building becomes the property of the vKd:f^ 
whether the erection be for the tvakf or for himself, or 
whether it Avas erected generally Avitliout any specific 
purpose. If the erection was made with his own money 
or materials, but it is erected for the wakf^ or gmerallj/^ 
then also it belongs to the wakf property, unless the 
wakif himself is the mutwalli and the erection is made 
without any expressed purpose, in which case it remains 
his property, as is stated in the Zakhira. If tlie mutwalli 
erects the building with his own money for Jm own 
eqjecial 'piiryose and keeps evidence of the fact that it is 
erected for such purpose out of his own funds^ it will reinain 
his property, and this is wdiat is stated in the K:iinia and 
Mujiaba. 

When a person, other than the mutwalli, erects a build- 
ing on ^vakf property, for the use of the vmlf (though 
temporarily and with the object of taking it back), if the 
erection is imide with the permission of the mutwalli, 
it becomes waJf> The same is also the case when the 
erection is made without the mutwalli’s permission, but 
* itadd-ul iMuhtcir, 111, p. G50. 
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for the use of the ivaJcf ; but, where the building is erected 
for the private purposes of the person erecting it, or 
where it is made generally without any expressed object, 
it will be lawful for him to remove it, provided no loss 
accrues to the walif proiierty in the removah In the 
FatdiiKi-i-Kazi Khan^ it is stated tha t if a person plant 
trees in a mosque they become the property of the 
mosque. If a nmtwalli were to lease the wa/cf laiids,|ifco 
his father or son' it would not be valid unless the rent m 
higher tliaii is usually ciuTent, as in the case of an 
executor, who cannot sell the property of a minor unless 
at a higher price. 

If the wakif litis made a. eoiulition that no lease shall 
be granted for more than one ja^ar, and it appears tliat a 
longer lease is good for the trust esttite, then the runt- 
walli should apply for lea ve to the Ktizi to grtint a longer 
lease and should act according to the Ktizi’s directions. 


Skction tv. 

THE EULES OF TOWLIUT AtXJOEDING TO KAZI 

KHAN. 

According to Abii Yusuf, consignment to a mutwalli is 
not necessary to constitute a valid wa/rf, though it is ac- 
cording to Mohammed. Abu Yusuf holds that the toiidiut 
remains for the wakif even though h(i has made no condi- 
tion to that effect, unless he has appointed somebody else. 

The jurists of Balkh have adopted the opinion of Abu 
Yusuf, and our jurists (that is of Bokhara) have adopted 
the views of Mohammed.^ 

^ Thn prhici[)lo would inc.ludo any rolative or counoctiun. 

* " 'Vhe jarints of India follow Abi\ Yu«uf. 
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When a person makes a w(ikj\ and at the time of his I'^'ctuue 

death appoints a person to be his executor without men- . 

tioning^ anything about the wahf^ such executor shall be 
;uevertheless the inutwalli of the walif. If a person ap- 
point an executor solely for the wakf^ according to Abu 
Tusuf, he will be executor of the wahf alone, though ac- 
cording to Abu Hanifa he will be an executor generally. 

^ ii|^ the wakif makes a condition iit or before the de- 
li^iry of the property to the mutwalli, that he reserves to 
himself the power of removing the mutwalli or changing 
the pro2)erty, in that case he may do so, but not other- 
wise according to Mohammed.' According to Abu 
Yusuf he may do so without any reservation of power. 

If a person inake a wakf and api)oint ajiother as the 
mutwahi thereof, and also make it a condition tliat sucli 
mutwalli sliall not have the i)Ower of ap2)ointing by testa- 
Anent bis successor, such condition would be valid. 

If a man in lu^alth were to make a ivakf of his land for 
the poor and consign the sa>me to a mutwalli ; and snb- 
stMjuently at the time of his death, were to tel] his execu- 
tor to give out of the 2)rodiice of the land, certain shares 
to so and so, and to do wliatever tlie executor thinks best 
with it, and tlie executor acts uj) to the w^akif’s instruc- 
tions it will not be valid, for the wakf wjis coin|>lete from 
the outset, and the wfikif had no 2)ower to make any 
alteration unless he reserved the i^ower to himself. 

If a j)erson make a ivakf during his lifetime, but do 
Rot aj)point a mutwalli thereof even when death comes 
upon him, but appoint an executor, such executor will 
be the executor as wxdl as the mutwalli of the wakf. 

TJiis is according to Abu Yusuf and the fatwa is accord- 
ing to him. 

jlf, however, the wakif appointed a mutwalli for the 

* The fatwa on this point ia according to Mohaminccl. * 

85 
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waif during his lifetime, his executor will not be the 
mutwalli of the wakf\ There is great difference of opi- 
nion among the Jurists whether the AM-i-masjid ' can, 
upon the decease of the mutwalli of the mosque, appoint 
ariotlier mutwalli in his place without the order of the 
Kazi. The more correct opinion, however, is that such 
appointment will not be valid, although the person so 
appointed if he has disediarged any duties connected with 
the trust and incurred lawful expenditure, will not be 
liaise for the same.^ 

Silt wli an tliere in a wakf in favour of speci tic indivi- 
duals limited in number, an appointment made by 
them unanimously of a proper person would be valid 
witliout tlie order of the Ka-zi, but it is preferable to lay 
the matter before the Kazi to appoint a man whom he 
considers fittest for the post. The (modern) Jurists hold 
that in thes(3 times it is not necessary to apply to the 
Kazi for sanctioning the appointment of mutwalli, as tlu^ 
Kazis of our times have proved tliemselves not trust- 
worthy. Nevertheless, the congregation of the mosque 
liave no power to appoint a mutwalli, without informing 
the Kazi and obtaining his sanction to the appointment, in 
other words without ascertaining the opinion of the Kazi. 

A supervisor is not entitled to spend any portion ol 
the money of the wakfy for that ivork is entrusted to the 
mutwalli ; axid the supervisor’s duty is to superintend and 
protect the interests of the wakf. 

If a person in his (death) -illness were to direct his 
executoi’ to spend out of the rents of his house ten dirhems 
every month in the purchase of food and to distribute the 

* Tiio congregation. 

“ it will be soon that according to tht? Radd-iil-Mnlitiir this view has 
bt'or) abandoned by the naodern lawyers, who hold such appointmeuts 
v«lid. 
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same among the poor, the house would become wa]:f. In 
other words, it would bo tantamount to his declaring 
that, I have constituted my house a wali/‘ after my death 
for the poor.’’ 

It is lawful for a inutwalli with the income of a wakf 
to erect shops, houses &c., which may yield profit to tlie 
wa](f\ as all this is for the benefit of the wakf. All pro- 
parties purchased by the mutwalli out of the proceeds of 
the wakf heGome part of the ivakfand are subject to the 
same legal incidents as the original estate. And the 
nuitwalli will not be entitled to dispose of theiu without 
the sanction of the Kazi. 

If the din^ctions of the wakif, or the rules for the ad- 
ministration of tlu.‘ trust cannot be ascertained, the mut- 
walli should ascertain the practice of liis predecessor and 
act accordingly. Tlie mutwalli is not entitled iio under- 
take any expenditure utterly inconsistent with the origi- 
nal character of the wakf, for example, a mutwalli of a 
mosque is not entitled to purchase clotli from the funds 
of the mosque aud <listri bute the same aim mg tlie poor ; 
and if he does so, he will be liable to pay the money from 
his own pocket. 

If a mutwalli contract a debt for the purchase of ne- 
cessary articles for tlie mosque, Avhen ther(‘ is no money 
of tlui mosque in liand, in other words, if lias 
l>urchased gi.)ods for the wakf intending to pay for tlie 
same on realizing the rents tliereof, or if he has paid for* 
the same from his own pocket, he is entitltMl to pay th<^ 
debt when the rents come into his hands or recoup him- 
self as the case may be. 

Tlie mutwalli, liowever, is not entitled under any cir- 
cumstance to create any incumbrance by way of mort- 
gage upon the wakf property. Nor can the beneficiarit^s 
hypothecate /euvt/' property. Accordingly, if the mutwaili 
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mortgageB the wahf property and the mortgagee takes pos- 
session of the same, he will be liable for the customary 
rent thereof. 

In the same way, if a mutwalli sells certain 
lands, and subsequently the sale is set aside by the Xazi, 
the purchaser, if he takes possession of the said lands, 
will be liable for mesne profits, calculated upon the 
customary rates. 

If a person finds a trove belonging to the wal{j\ the 
inutwalli Jiiay give something out of the same to the 
finder if he is poor. 

A mutwalli may, when suffering iTom death-illness en- 
trust the Uywlkd to another person, that is, appoint a. mut- 
walli in his stead, for tlie inutwaJli is like an executor, 
and the execritor is empowered to app(jint an execmtor to 
tlie original testator. 

If some portion of the building of the wnkf is so dila- 
j)idated as to endanger tlie safety of others, and the 
neiglibours insist upon the jnutvvatli impairing tlie same, 
and it liajjpen that the nuitwalli lias no funds wherewith 
to repair the building, he can with tlie permission of the 
Kazi, conti’act a debt tor that iinrpose. Debts ea.n be in- 
curred by the inutwalli only wlu‘n there are no lea Ay’ funds 
in his hands to meet, tlie re(|uireinoiits of tlic wahf. The 
mutwalli is authorized to deduct from the ren/.y’ income 
any sums spent by him legitimately for the purposes of 
the wakf owi of his own pocket. 

If a person nuilce a wakf ol his lands for the poor, with- 
out specifically providing for tln‘ cost: of repairs or culti- 
vation, the income will nevertheless be first employed in 
paying the kki/raj or tax, and then for the payment of the 
cost of collection, maintenance, repair, cultivation and 
such like matters, and the residue (after defraying the 
saad costs) will be apidied for the poor, e, g., if 
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walif consists of lands covered with date trees, the mut- 
walli should first pay out the expense of planting new 
date-trees and keeping up the old ones, for making walls 
and dams, so that the fruit-trees may not be exhausted 
or killed. If any portion of the land dedicated is uncul- 
tiirable, the rnut walli should take from the income the 
expense of rendering it fertile. If barns for storing 
grain, or reservoir for storing water be necessary for the 
irrigation of the lands, the mutwcilli is entitled to spend a 
portion of the income for that purpose. If the wal^f land 
is contiguous to the city, and it is more profitable for the 
wakf that it should be let to tenants than be used for 
cultivation, the mutwalli may erect buildings for tenants 
or let tlie land to them without buildings. 

Mohammed says, that if the wakfhiml^ become uncul- 
turable, and cease to yield any income, and iJie mutwalli 
can, with its price, get another piece of hind yielding more 
profit, it is proper lliat lie should do so ; that is, he should 
[with the requisite permission,] sell the land and witJi its 
price buy another piece. But if the land is far away 
from towns so tliat buildings will not yield any profit, he 
may not erect buildings. Abii Jjxfar has held that wlnm 
the wakif has made no provision regarding tlui mode in 
which the land should bo used, the mutwalli is a-iitho- 
rized to use the laud to the best advantage for tlie (Uidui 
qui tnidy but he cannot give a long lease, without tln^ 
sanction of the Kazi. 

If a wakif has made a condition that tlio mutwalli 
shall not grant a long lease of the and people are 

not willing to take a sliort lease thereof, and it is to tlu^ 
advantage of the ivakf that a long lease should be given, 
the mutwalli should prefer the matter before the Kazi, 
who, if he deems necessary, can make an order to that 
efPeet, for the Kazi is the guardian of the poor. V If 
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I-^cT^uRE the wjxkif lias made a conditiou that the mutwalli shall 

not grant a long lease unless he deems that it would be 

productive of great benefit to the cestui q%ii trusty the 
mutwalli can give the lease in case of necessity, without 
reference to the Kazi. 

If a man make a wakf of some property and declare 
that the mutwalli may give the income thereof to whoin- 
Dlscretionary soever lie likes, or may apply the proceeds thereof accord- 
iiuBts. ig lawful, — and the mutwalli may 

give it to both rich and poor.^ 

^ Though in ilio case ol* Lheso discrctioimry trusts, tbo ad i nirii.st ratio u 
of tluis 'UKikf is left to tlio discretion of the triistiH’., still, “ the power is 
accompanied with a duty and meant to be cxorcivScd,” and ttic K.a/i Avill 
compel the mutwalli to apply the incomo to charitablo purposes ; comp. 
Luwin on Trusts, p. 530. 
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CHAPTER IX. 

Section I. 

THE TOWERS OF THE WAKIF. 

According to Abu Yiisnf, it is lawful for the approriria- Lkctuub 

VIII 

tor to reserve the profits and income as well as the 
irijiinigement thereof for himself ; and the fatwa is ac- 
cording to him/ 

It is also lawful for the wfikif to make a condition to 
the effect that the wakf premises may be exchanged for 
other property or sold, and the proceeds tliereof invested 
for the purposes of the wal'f in other lands or investments, 
with which the objects of the trust may be carried out. 

With reference to the reservirtion of tlie profits by the 
w^Akif for his personal benefit, the commentator observes 
tliat the wakif has the power of reserving the profits 
wholly or partially.® 

The result is that according to Abii Yusuf, a dedica- 
tion in favour of one’s self is valid, whilst according to 
Mohammed it is invalid. 

According to Abu Yusuf a person may dedicate in 
favour of his slaves. 

There is a statement in Kazi Klian that wlion a per- 
son makes a wakf on himself and another, the waif' so 
far as regards that person will be valid and not with re- 
ference to himself ; and if he says that that person 
should take after him, the whole waif would he void, 

* Fnlton’s Reports, p. 345. 

^ According to Mohiimniod the uppropruiLor c;iriin»t r<jBCi vc any por- 
tion of the prolits for himself, 
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Tins statement is founded upon ^ weak ^ authority ; 
in fact it is not recognized ns law, and so it is stated in 
the Bahr"^ That such a %vakf is lawful is founded upon 
the most distinct authority. ‘ 

The fakva is according to the doctrine of Abu Yusuf, 
which has been adopted by Sadr-ush-Shalieed and the 
jurists of Balkh. And in the Balir it is stated from 
Hfiwi, that the doctrine has been adopted for the fcikm^ 
in order to serve as an inducement to people to make 
wakf nxiil to be charitable.”- 

As regards the power to excliange tlie wahf property, for 
other property, the question resolves itself into three heads ; 

(1) if the donor has reserved to himself or to the mutwallis 
generally the power of making the (exchange, in such a 
case, the exchange may be made without any question ; 

(2) if no power is reserved, but the property yields no 
profit, then the exchange may be made with leave of the 
Kazi ; {}i) if it is simply advantageous for the 'wakf to 
make the exchange, in such a case the exchange is not 
lawful. 

The wakif according to Abu Yusuf, can lawfully reserve 
for himself the power of exchange and Kazi Khan has 
said that this is correct, and in another place that it is 
correct hil-ijniaa^ by consensus, 

A mere reservation of power to sell would lead to the 
invalidity of the ivakfy unless tlie power of investing the 
proceeds in other property subject to the same trusts is 
attached to it, either directly or indirectly. 


^ Kadcl-ul-Mnhtar, II I, p. 598. 

= Ihid. 
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If a person declare, that if necessary the wakf land may 
be sold and the proceeds invested in other property, all 
the incidents of wakf would attach to tlie ne w property 
which will be subject to the same conditions as the origi- 
nal property.' 

The waldf may lawfully reserve to himself the j)Ower 
of excluding any person from the benefit of the trust or 
adding to the number of the beneficiaries or making 
reduction in their allowances. 

Though the wakif make a condition that tlie king or 
Kazi should not interfere in the management of the wakj\ 
still the Kazi will have his superintendence ovtvi' it, for 
his supervision is above everything.® 

A wakf house situated in one mahidla^ cannot be ex- 
changed for a house in another iinfess the loca- 

lity is more advantageous. The Alirimah lias laid a 
further restriction on the freedom of altering the invest- 
ineiifc, by imposing a condition that the tiling for whicli 
the nmkf property is exclianged, or the new invesiunent, 
sliould be of the same nature as the former properly, in 
the Eadd, however, the commentator holds that tliere 
should be no sueli restriction, as it is essential to see 
wliich investment would be most profitable. For ox am- 
ple, a man may have made a imikf of shops and it may be 
more profitable to invest in land the proceeds arising 
from the sale of such shops, as yielding a larg<r income 
for the purposes of the wakf. Hence, wdien the power is 
vested in the mutwalli or the w^akif to dispose of the 
vjakf property and invest the proceeds in oiJier projicrty 
similarly subject to the condition of ivakf there should be 
< 0 such restriction as to insist that the new property 
^liould be of the same character or nature as tlie former 
property. 

‘Radd-ul.Muhtar, 111, p. 5^0. 

36 
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The proceeds of vjahf property may be invested in 
dirhems and dmars. It must be remembered, however, 
that when an investment takes the form of actual money 
there is a possibility of the fund being wasted and there- 
fore it is undesirable to keep the proceeds of vmkf in that 
shape. If, however, it is in a shape from which proiit 
can accrue without loss to tlie corpus, as in the case of 
Government securities, the investment is lawful. The 
Kazi, and in certain cases the mutwalli, are entitled to 
override any condition made by the wakif which is incon- 
sistent with the nature of the wakf or opposed to the 
requirements of the very object for which the wakf is 
constituted. For example, if there is a condition to the 
effect that the Kazi should not remove the mutwalli 
appointed by the wakif or his successors in office, the 
Kazi would nevertheless be entitled to remove any mut- 
walli wdio proved himself unfit or conimited misfeasancii 
or misbehaved himself in the trust. Or, if it is stated in 
the wakfnamah that the mutwalli shall not grant a lease 
of the imJcf j)roperty for more than one year ; and it 
appea rs that no person is willing to take a lease for a 
yeai-, the Kazi has the power to authorize the mutwalli 
to hd the land for more than a year. Or, if the wakif 
has declared that no alms should be given to the indigent 
wlio derive their subsistence from a certain mosque, tliC 
mutwalli is empowered nevertlieless to give alms to such 
peo})]e. Or, if he has provided that the person for wliom 
the wakf is constituted shall get fixed rations daily, the 
mutwalli may, with the consent of the hukdars (bene- 
ficiaries), commute the same into money payment.* 

The Kazi is also autliorizi^d to increase the pay of the 
imam if it is insufficient, and the officer is leaimed and 
religious, i, e,, deserving. 

^ Tin; comniontator states that the beneticiarios are outitleci to ask fot 
oomiuutation, Eadd-ul-]Muht4.r, p. 001. 
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According to the Zmvdhir’-7ij-jawdhiry which is a com- 
mentarj or the Ashhdh-nn-Nazw^ the Kazi has the power 
of associating a mntwalli with the one appointed hj the 
wakif even though the wakif may have made a condition 
against it, should the Kazi consider it would be benehcial 
for tlie trust to do so.* 

When the niutwadli or the wfikif consider it necessary 
or advantageous for tlie wahf to sell the property and in- 
vest the proceeds in some other property, or to exchange 
it for another property, he can only do so with the per- 
mission of the Kazi learned in the law.^ 

" Jhid, p. 002. 

" In thn oi'diiiaiicos of Abu Raooil, tboro is an ordor issued by ih(‘- Sadr- 
u^^h'tiluirOya of tlui time, in tlje yt^ar 951 Hejira, deel!j.rin;Lr tliat jio sal(> or 
exchange of ice/v/ property sliouid tahe place witliout an ordor of the 
Sultan (or his representative, the ,Iiidg(‘) j Jhid, p. (>03. 


Lecturb 
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CHAPTER X. 


Section I. 

WAKF TO NON-EXISTING OBJECTS. 

Lectubt! IX. A waJcf is valid even thouj^di made in favour of an un- 
iVo/,/ to an itiorn cliild or a non-existing object. For example, when 
nniioni nliiid jxiadc in favour of Zaid’s cliildren, (and Zaid lias 

ing object, no cliildreii existing at tlie time,) or to a imisjid wliich 
lias not been erected, tlie appropriation is valid and tJie 
rents and profits will be applied to the support of tlie 
poor, until cliildren are born to Zaid, or the mosque is 
erected. This is according to the Tniddiah. In the 
Nahr-ul-fmk it is stated further, that when the object for 
whicli the settlement is made has not come into actual 
existence, hut the puiqiGse can be carried into effect, tlie 
rents and profits will bt‘. applied to that purpose so far as 
it is possible to do so. For example, when a man makes 
a grant for the support of the students of a madrassa 
whicli has not heeii erectiMl, if lectures are given to 
students in any other building, such students will be 
entitled to support from the xmkf. 

The appU- Tlie object of a walif may be non-existent in two 
docO-i'no^ ^ in * — Firstlif^ the beneficiary m;iy be non-existing when 
Hiwiaa law. the vmlrf is made, when it is called wakf mAin/mta-ul- 
awwal, and .sccoad^//, the persons, for whom the waJ{f is 
made, may cease to exist after the creation of the touW’, 
wlicn it is called tvalcf mAm]cata-id-‘V)asut, Exaanples of 
both classes of cases are given in Kazi Khan, e. g.^ a man 
makes a wakf ior the children born of his loins, if he has 
no children at the time, it is a ivakf rtiunkata-ad-awwaf 
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and tlie rents and profits will be applied to the benefit of Lecture ix. 
tlie poor. If children are born to him afterwards, then 
the rents and profits will be paid to them.* 

Similarly as stated in the AsaJf^ when a settlement is 
made in favour of one’s walad (child), and there is no walad 
existing* at tlie time, but there is a grandson, the income 
of the waJaf will be given to the grandchild until a child 
is born to the wakif. 

An example of the second or tvalcf 
arises in this way; — a wakf is made in favour of two sons 
and after them, in favour of their cliildren and children’s 
cliildreu, and subsequent thereto one of tlie sons dies 
lenvingliim surviving tlie other son, it is a 

In this case, lialf of tlie rents and profits will 
go to the surviving son and the remainder to the poor and 
indigent, and when the surviving son dies tlie entire rent 
and profits will be given to his children,^'^ for the wakif has 
reserved the interest of the tvalf for the grandchildren 
only after the demise of both the sons. But should it 
appear that the intention of the w'akif was that the sur- 
viving son should take the entire benefit, or the interest 
of the deceased son should descend to his issue, effect 
would be given to such intention. 

The /lAafr/yc// states the law somewhat differently, vh;,, 
where tlve object of the teah/ is not existing or ceases to 
exist, the rr^nts and profits will lie applied to purposes 
nearest the object for wbieli the donor intended tlie walcf. 

This view, however, is not according to us ” (that is, 

Haiiafi doctors) but represents Shafei doctrines.'^ Ac- 
cording to the Sliafeis, wliere a wakf is made in favour of 
lineal descendants and they fail, tlie realf will be applied 
to other people nearest ” to the w-akif.* 

* RjulcLnl-Muhtar, TJI, p. 641. 

“ Ihid. 

Compare tlio Sliiali law on the subject. 

Ihid, p. 611. Compare the Shiah law on the aubject. 
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Lecturh! IX. In the Edivi it is stated (by way of an example) that 
when one reservoir has become destroyed and there exists 
no need for it, the waltfs attached to it would be applied 
in support of other reservoirs.^ 

It is laid down in the Khuldsa, that when a mosque or 
reservoir has fallen to ruin and there is no further need 
for them, the inhabitants having left the neighbourhood, 
the waltfs attached to them will be applied to other 
mosques or reservoirs.^ For the same reason, if the Imam 
or his delegate were to withdraw a piece of land from the 
J3aU-ul-7Md and grant it to an individual for the con- 
struction of a canal for the use of the public, and subse- 
quently, owing to the depopulation of the country tluire 
exists no need for such a canal, the grantee does not ac- 
quire the land as his private property ; he will hold it 
subject to the condition of storing vater for the use of 
flocdcs and cattle. According to tlie Shafeis he would take 
it absolutely. 

Tlie Nalir states thus the result of the above princi- 
ples : — according to us ” wlien the beneficiaries of a 
particular appropriation liave ceased to exist, the pro- 
ceeds arising therefrom will be applied to a wahf of the 
same nature. Consequently the wakfi of one mosque 
will be applied to the support, of another mosque, and of 
a reservoir to another reservoir. To withdraw land from 
th(> Bait-ul-mal is analogous to the creation of a nuikf. 
And, therefore, when land is thus withdrawn and given to 

‘ lUd, p. 042. 

When the sovoroig-n or imam withdraws a pieco of (and from t iio 
Public '!h'('asvu*y (Bait -al- tan I), that is, makijs it rent-free and designates 
the purpose to which the income derivable froTii it should b{‘ applied, 
it b(H5omes irahf. Mere withdrawal of hind from the {Baif-iiL-mal ,) or <i<‘“ 
clariiig it rent-free, does not render it necessarily wakf^ tlarngli it resem- 
bles in its nature a wakf. 

^♦.Meaning the Hanafis. 
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a person for the construction of a canal for the use of Lecture 
the public, it will on the failure of the canal be applied 
to the watering of the flocks and cattle and similar 
objects. 

When a man makes a wahf of his property, — a moiety — 
in favour of his poor kindred, and a moiety in favour of 
the indigent generally, would the relatives, in case of 
indigence, be entitled to share in any portion of the other 
moiety ? Hillal has answered the question in the nega- 
tive. And Ibrahim-ibn-Klialid Samdni agi’ces with him. 

But Ibrahim-ibn-Yusuf and Ali-ibn-Ahined-ai-Farsi and 
Abii Jafer llindwani differ, and hold that when tlie rela- 
tives become poor they are entitled to participate with the 
general indigent. And it is stated in the Nahr, that the 
same is the view of the Kazi-ul-Kuzzdt Maulana Ali al- 
Ifalabi, who wrote his ItisalaA-K'uhra about the period 
when Maulana Mohammed Shah Baderna’s rulc^ came to 
an end. And in tlie Kazi Khan it is laid down that, ac- 
cording to the approve‘d doctrine, when a wahf is made in 
favour of an individual and the poor generally, if that 
piirson subsequently becomes poor he is entitled to parti- 
cipate in the uHikf ior the poor.^ 

According to Kazi Khan, if a man were to 7nake a 
v)al!f of his land, a moiety in favour of his wife and the 
other in favour of his son Zaid, with a condition tlait to a 

, , wilo and aou, 

upon the wife’s death, her moiety would be wakf for liis 
(the grantor’s) children, — Zaid wmuld be entitled to parti- 
cipate in tliat moiety also as one of the cliildren. Tlie wife’s 
moiety would therefore go to Zaid and the rest of the 
wakif’s children and Zaid’s moiety would be for him alone. 

There is no difference of opinion on this point.” 

When a wakf building falls into ruin, the mutwalli is 

not entitled to sell the trees planted within it for the 

» 

* Ihidj p. G42- 
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Lecture ix. parjjose of repairing tlie house, but he can hire out the 
house and with the retit thereof repair the building. The 
conditions laid down by the wakif, if lawful, are to be 
strictly carried out in the same way as if they were the 
commands of the lawgiver/ 

. In carrying out the provisions of the trust the inten- 
tion of the donor must be solicitously regarded, and in 
case his meaning is not distinct recourse should be had to 
evidence to explain the meaning, and the infereniial shall 
be considered equally with, the actually expressed. 

But when the language is upon the face of it unequi- 
vocal and unambiguous, no outside evidtmce will be let in 
for the purpose of altering or modifying the intention of 
the wakif. For example, if the wakif has declared that 
he endows certain property for his cliildren who are 
lUiiles, no evidence will be admitted to show that lie iilso 
intended to include females. But, where from the lan- 
guage of the wakif itself it can be inferred tliat ho 
meant to include the females, tliey would }>articipate with 
the male children. In understanding, however, the moan- 
ing of the donor from the actually expressed words, consi- 
deration should be paid to the circumstaiuujs of the parti- 
cular case and the customary use of language among the 
people.^ 

If the words are capable of two meanings tlie construc- 
tion most consistent with the intention of the wakif must 
be adopted. 

* lladd-uI'Mahtar, III, p. G43. 


* Ibid, p. GM'. 
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CHAPTER XI. 


Section I. 

PRINCIPLES OF CONSTRUCTION. 

When a man makes a ivakf and corustitute,s himself Lkcture rx, 
niiitvvalli thereof during his lifetime, juid deelares that 
after liis death his son A. shall be tin' mutvvalli, and 
after him the fittest and worthiest of his eiiildren, the 
latter liis ” refers to A. and not to the wakif. 

If tlie 'wakf is for Zaid and Auir and \m eliildren^ tlu^ 
pronoun his refers to Amr. 

If a, man oonstitutt^ a ivalcf for his cliihlren and siwh. of 
his child (diihlrmi as are malcy the quail IJ cation refers 
to tlie grandchildren and not to the chiblren. 

Q. — A person makes a wakf for his son named llassan 
and for his children ( oVjl ), tliat may bo born subse- 
quently, and after them for their children that may lie 
miiie, and after them for his children tliat may be 
female and for their children. After the constitution 
the wajf, anotlier son is born to the wakif whose naim^ is 
Mohammed, and subsquently llassan dies. Does tlie first 
his refer to Hassan or the wakif, so as to include Moliani” 
nied ill the 'wajf ? 

A . — The Hanafi Mufti of Egypt, whose name is Monlanu 
Shaikh Hassan Sharniblalieh answers the question tlms, 

the pronoun Ms refers to the wakif, and the Khairhjidt 
adds this is most consistent with the intention of the 
wakif; and it has been decided that when a word is 
equivocal in its meaning and is capable of a double 
construction, the construction most consistent witli ihe 
d7 
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Lecture TX. intention of the settlor should be adopted ; for in the case 
put, if the pronoun is held to refer to Hassan, the wdkif’s 
own child will be excluded.’’' 

The expression hisha-allah is a proviso, an 
but it is not equivalent to ilia (but). According* to the 
Shafeis, a proviso refers to the whole document and not to 
the immediate provision only. According to the Hanafis, 
it refers only to the last condition, provided it can be 
separated from the other conditions, othenvise to all. 
For example, if a man were to say I make my house vmlcf 
for my children and my garden for my brothers, but 
should they go away it shall cease, the proviso refers to 
th<} condition regarding the brethren. 

But if he had said, I make this house nmJcf for rny 
children and children’s children, but if they go away it 
will cease to be wnZ;/,” the proviso would bo general. 
Among the Hanafis, if a person make the necessity of a 
qualification a necessary condition to receive the beia> 
fits of a ^vahf] the qualification refers to the persons 
in immediate connection wfith whom the condition is 
mentioned. But if it is clear that the qualification refers 
to all it will have effect given to it generally. For 
cxainple, if a person make a wakf for his indigent children 
and his children’s children, the qualification of indigence 
is restricted to tlie children alone. But if be said the 
walxf is for his children’s children who are indigent, it 
refers to both. 

According to the Shafeis, the qualification would refer 
to all in any case. 

If a person should constitute some portion of his pro- 
perty a mdkalwi-^mmlioofa for Abdullah and Zaid, the 

^ Ihid, p, (jGJL 

* Wh(Mi Iho settlor makos nso of tto esrprosBion “ Tiishii-Allah,” in con- 
nection with any provision, it must bo regarded as precatory. 
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income will gfo to these as tenants in common, and when 
one of them dies his share would go to the poor, and 
upon the demise of both of them tlie entire rent and 
profits would be given in charity. Similarly, when a 
wakf is in favour of a class {kowin)^ the rents and 
profits will be divided among them, according to tlieir 
number as tenants in common. And on the death of 
any one of tliem his share will be given in charity to 
the poor. When the appropriation is made in favour 
of tlie child of Abdullah,’’ without mentioning a num- 
ber, the children of Abdullah will take as joint-tenants 
and so long as there is any one of his issue living, no- 
tliing is to be given in charity to the poor. When two 
persons are named, e, f/., Zaid and Ainr, and it is 
provided that Zaid should get a half and Amr two- 
thirds, the whole is to be divided into seven parts, 
as in the case of the increase {awl) in inheritfxnce, 
of which three are to be given to Zaid and four to 
Amr. Wlien a settlement is made in the following 
terms : — to Zaid a liaif and to Amr a third ” each is 
to have the portion mentioned for him and tbo remainder 
is to be divided equally between them. Wlnm the wakif 
mak('s the settlement in these words — My land is a 
mdhah appropriated for Zaid and Amr and to Zaid out 
of it a third or a hundred dirhems,” and is silent as to tlie 
other, Zaid sluill get Avliat is mentioned for him, “and 
the, remainder is for him of whom nothing has been said.” 
And so in all other cases where one is named and silence 
is preserved with regard to the other. When tlie wakif has 
provided that each of the beneficiaries slxould get a spe- 
cific sum, and owing to loss of income, none of them can 
get the exact amount, the actual income will be divided 
in proportion to their respective allowances. But, wIkui 
the income more than covers the allowances, the excess 
shall be sliared by them equally. 
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lIcture ]X, When tlie appropriation is for a class of persons 
{howm) and they all reject it, the produce is for the poor. 
But where only some reject it, the whole of the produce 
shall go to those who do not reject, if the designation 
under wdiich the settlement is made is generic and the 
term applies to them all ^ but if the name is inapplicable to 
them, the share of those who reject passes to the poor. 
Thus when ihewakif has said “to the children of Abdul- 
lah” and some of them reject, the whole is for those that 
accept. But if he were to say “ to Zaid and Amr.” and 
Zaid rejects, his share passes to the poor. 

An appropriation by a person during his last illness is 
valid to the extent of one-third of his estate, unless it is 
assented to by his heirs. When tlie appropriation ex- 
ceeds the one-third and is not assented to by the heirs, 
it is void as to the excess. When a person makes his 
land, “ a mdhah^ appropriated to Almighty (lod, for his 
child and child’s child and Ids nad for evQr, so long as 
there arc any, and lifter them for the neciessitous,” and 
tliis land falls within a third of his property, its produce 
will be divisible among all Ids heirs according to tlieir 
shares in his heritage ; and, accordingly, if he lea ve a wife 
and children, an eighth wall be giviui to Ids wife, or if lie 
leave both parents and cliildren, a sixtli is to be given to 
bis parents, — the remainder, in either case, being divisible 
among the children, in the proportion of two shares to a 
male and one share to a female. This is the case when 
the wakif has left children of his own and no grand- 
children, But when he leaves him surviving both cLil- 
dron and grandchildren, the other circumstances of the 
ease being the same, the produce is to be divided accord- 
ing to the number of the cliildren and grandchildren, 
i, e., yer capita^ and the portions of the cldldren in this 
dij^ision are to be divided among them according to 
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the rules of inheritance, and the portions of the grand- tX- 

cliildren are to be divided among them equally. And 

when the children of the loins are exhausted, the produce 

will be divided among the grandchildren and their nad., 

the widow and parentKS taking nothing. If the land in 

question does not come out ’’ of the third of the Avakif’s 

estate, but the walcf thereof is assented to by the lieirs, 

it is lawful in respect of the whole property dedicated, 

and its income will be divided among the children in 

equal shares (without any preference of the male over 

the female), to the exclusion of the wife and the parents 

who will take nothing. But if the heirs do not assent to 

the dedication, it will take efi‘ect as a waif for the 

poor with respect to tlie portion forming one-tliird of the 

Avakif's estate, and ihe income will be divisible aniong all 

the heirs according to the rules of inheritance ; nnd on 

the extinction of tlie appropria tor’s desconda.nts tlie 

produce of that portion will be given to the poor. 

AVhen a ^vahf is created during the last illness and 
]egnci(3S are also made, they will have operation given to 
them out of one-third of the estate. 

If one should say The producer of this my la nd is to he 
given after my death to tlie child of Abdullah and Iiis 
nadf it is a bequest of tlie produce. And in lik(.‘ iMaiimu’, 
when one has said ^' Detain ) it after my death 

on the child of Abdullah,” or My land at'ter my death 
is settled on such a one and his nad^ ami is not to be 
sold,” all these expressions constitute a liequest of the 
produce. But if he were to say, “ My land after my death 
is settled on the poor or is a httbs on the poor ” this Avould 
be a lawful waJef, 

If a man Avere to declare, This my land is a, mdlcolt sot- 
tied on my child {wedad),” tlie produce is for the child of Oon ucconi- 
his loins, males and females taking equally ; and so long as Alaui'gii.r 
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Lecture IX., there is in existence one child of his loins, the produce is 
to him or her only. When tliere no longer remains one 
of the generation {hatn ) , the produce is to be expended on 
[IJnloas tlie poor, nothing being allowed to the child of a child. 

the iTitention \ ^ .... 

can be infer- Blit if he had 110 child of liis loins at the time of the 
settlement, and there wa..s then a child of a son, the pro- 

tiron .shniiid jg soii’s cliiH, none of the generations below 

take alHo.] , ... ... . , 

him participating with him, for the child of a son in 
the event of there being no child of the loins comes 
into his place. The cliild of a daiigliter is not incliided, 
according to tlie Zdldr-nr-liwwdif^ which is correct. If 
after this he should have a child of his loins, the futin^e 
produce is to be expended on such child. Wlien tlnn'O is 
no child of the first or second generation, but there 
happens to be a third, a fourtli and a lower generation, 
the third generation and those below them participate 
togetlier, ('ven though, there should be many of them. 
Everytliing tliat has been said of the words “ my child ” 
is applicatihi to words child of such an one.” 

If one should say, This my land is a mdkah settled on 
my child, and child of my child,” the child of his loins, 
and the child of his child in existence on the day of the 
settlement, and those who are born afterwards are in- 
cluded, and the two genenitions participate in the pro- 
duce ; but none below them are included, nor the children 
of daughters, according to tlie Zdldr-iir-ldiw^^^^ : and the 
fatwa is in accordance with it. And if he should say, 
upon my child, and cliild of my child, and child of tlie 
child of my cliild,” mentioning three generations, the 
produce is to be expended upon his children for ever, so 
long as there are any descendants, and is not to be 
applied to the poor : while one remains the ivakf is to 
that one, and the lowest among them, the nearer and 
remote being alike, unless the appropriator say in 
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making the wakf, the nearer is nearer,” or say, on my Lecturk IX. 
child? then after them on the child of iny child,” or sa;y, 

generation after generation ” {hatnari hadd batn)^ when 
a beginning must be made with them with whom the 
appropriator has begun. 

If he should say, ‘‘ Tins my land is a sadhah settled on 
my children {awldd^) ” all generations are included on ac- 
count of the general character of the name ; but the 
whole is to the first generation while any remain ; and 
wdien they are exhausted, to the second ; and when tliey 
are exhausted, to the third and fourth and fiftli, all these 
generations participating in the division, and tlie nearer, 
iiiid more remote being alike. If he should say, ‘‘ I have 
settled it on my children,” and he has only one child at the 
time of the produce, half of it will be for that child and 
half to the poor. But if the words were “ on my child,” 
and he has only one, the whole of the appropriation is for 
that child. So, also, when he has had several cliildren and 
they have failed, leaving only one remaining. A man 
appropriates an estate by the words, mdhah on his two 
children, and when they fail then upon the children of 
both, and the children of the children of both for ever 
so long as there are descendants,” and one of the cliildren 
dies leaving a child, half of the produce is to be expended 
on the suridvirig child, and half to the poor ; but when 
the second of the children of the appropriator dies, the 
whole of the produce is to be expended on tlie children 
of the two, and the children of the children of the 
two. If he should say, Tliis estate is mdhah settled on 
the needy of my children,” and there is only one needy 
child among them, the half of the jiroduce is to be ex- 
pended on him and half on the poor. 

If a person should say, This my land is a sadhah set- 
tled on my sons,” and he has two oj‘ more sons, the pro- 
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Lecture IX. duce IS to them. If he have but one at the time of the 
existence of the produce, half of it is to him and the 
other half to the poor ^ and if he have sons and daughters, 
the produce is to them equally, according to Hillal, and 
this is correct, and is as if he had said, My land is set- 
tled on my brothers,’’ having brothers and sisters, when 
all would participate. And if he should say, upon my 
sons,” and he has no sons, but only daughters, the pro- 
duce would be for the poor ; and in like manner, if he 
should say, upon my daughters,” and he has only sons, 
the produce would be given to tlie poor. 

If one should settle his esta;te on his son, and liis 
children, and tlieir children for ever, so long as there are 
descendants, the produce is to be divided among them, 
according to tlie number of heads, males and females 
being on an equal footing, and the children of daughters 
being included. 

If one should make a settlement on his nad^ or zureeut 
(botli words meaning progeny), the children of Ids sons 
and the children of his daugliters would be included, 
whether near or remote. But if the settlement were on 
one tvho is related to hini {mim yunsibo)^ the children of 
daughters would not be included. 

A man declares, My land is sadJcah settled on my 
child and my nasi” the settlement is valid, and the males 
and females of his children and children’s children are 
included ; the near and the remote, the children of sons 
and the children of daughters, the free and slave, being 
all equal, though the shares of the slaves belong to their 
master. And if he should say, I have settled it on my 
child and my nasi” and he has a grandchild at the time, 
but a cliild of his loins is born to him after the settle- 
ment, they both participate in the benefit. So also, if he 
shQuld say, This my land is sadkah^ settled on my 



PRINCIPLES OF OONSmxfoTION. 297 

cliildren in being, and on my wis//’ a child subsequently Lkct^rk ix, 
born would enter by means of the word muL If the 
words were on my children in being and their nad^^' the 
children in being and their nasi would enter, wli ether the 
%ad were in being or not, but none of his cliildren who are 
not in being, nor their nasl^ would be included. So also 
if he had said, ujxon my cliildren in being, and tlieir 
children, and their children,” and there should afterwards 
be born to him a child of his loins, that child would not 
be included. And if he should say, upon my children 
in being, and on the children of their children, and their 
children, and their nas/,” his children in being and their 
children in being and their children, and the children, 
of their children for ever while there are any nad^ or de- 
scendants, are included ; but if he sliould say, upon my 
children in being, and the children of their children,” and 
nothing further, the child of a child would have notliing. 

When one in good health says, I have made this my 
land a sadhah appropriated to Almighty God for ever, for 
my child, and the child of my child, and the cliildren of 
their children, and their 7iasl tor ever, so long as there is 
any nasly^- every child that he had at the time of the appro- 
priation, and every child bom to him thereafter before 
the existence of the produce, and child of the child for 
ever, enter into the benefit of the produce of this sadlcah ; 
and if any of them should die before the existence of the 
produce, the share of the person deceased would fall to 
the ground ; hut if the death should not occur till after the 
existence of the produce, the jxerson dying would have ac- 
quired a right to his share, which would pass to his 
heirs, the higher and lower generations sharing (equally, 
unless it had been said in making the appropricition 
that a beginning was to be made with the higher genera- 
tion, and then the generation below it. in that case, ^f 
38 
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Lec turb! IX. all of the higher generation but one person should die, 
the whole would go to that person alone, to the exclusion 
of the generation below. And if one should say, for niy 
child and child for ever, so long as there is any nasl,^^ 
without saying batmn hadd batn, but adding, “ as often as 
one dies his share of the produce is to his child/’ the pro- 
duce would, before the death of any of them, be among 
the whole of the children and children’s children and 
their vml equally ; and if one of them should die leaving 
a child, the share of the decreased would go to his child, 
who would thus take his father’s share in addition to 
that appointed for himself by the appropriator. 

A man settles his land on his children {aivldd) with 
an ulterior destination for the poor, and some of the 
children die : their shares, according to Hillal, are to bo 
expended on the survivors, and when they all die the 
produce is to be expended on the poor, and not on any 
child of a child. But if he had settled it on his children, 
naming them, saying, upon such an one, and such an 
one, and such an one,” with an ulterior destination for 
the poor, and one of them should liapj)en to die, his share 
would go to the poor. 

And if a man should say, Tliis my land is a sadkah 
settled after my death on my child, and child of my child, 
and their and should then die, the appropriation as 

to the child of his loins is not lawful, but as to his child’s 
child it is lawful. So long, however, as there is a child 
of the loins living, the produce is to be divided every 
year according to the number of heads, and what comes 
to the child of a child is vmJcfj and what comes to a child 
of the loins is heritage to be divided among all the heirs, 
so that a husband and wife and others participate. If in 
those circumstances some of the children of the loins 
sjiould die, the produce is to be divided according to the 
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number of heads of the children’s children and surviving ix* 

children of the loins, and what pertains to the survivin g 
children of the loins is to be divided among all the heirs 
living and dead of those who were alive at the death of 
the appropriator. Hillal has said, in his Book on Wdkf^ 
with regard to a man who made a wakf on some of his 
children, and mentioned that the vmkf was during his 
life and after his deatli, — that the words, after his 
death ” does not, according to the most authentic report, 
constitute a legacy to an heir, but rather bears the con- 
stniction of a perpetuity^ 

When a waM is made in favour of Zaid and his ■^nunpioa 
*' ^ . oi: coristruc- 

children and after tliem in favour of the poor, and Zaid tion from 

were to declare tliat the wakf was in favour of Amr and 
the poor, his declaration would not affect the interests of 
the children or the poor. But the rents and profits will 
be divided ecpially among Zaid and the children in exist- 
ence at the time, and half of Zaid’s share would be given 
to Amr. 

If Amr died before Zaid his share would be given during 
the lifetime of Zaid to the poor. Should Zaid die before 
Amr his interest in the profits would cease. 

If the wakf for Zaid and the jjoor, and Zaid makes a 
decrlaration in favour of Amr instead of himself, in that 
case the rents and profits will be divided equally between 
Zaid and Amr, and when Zaid dies, the entire rents and 
profits will go to the poor. If Arar dies during the life- 
time of Zaid, half of Zaid’s share will be given to the 
poor. For when Zaid has declared himself entitled only 
to a moiety and Amr to the remaining moiety, in that 
case Amr’s half only goes to the poor. 


^ In giving the foregoing principles from the Alamgiri (11, pp. 474-475) 
J have generally adopted the language of Eaillie, i)j). 574, 575. These 
principles must be taken subject to what follows in the next section. ^ 
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Lecturk IX. if a person is appointed mutwalli and he acknowledgcB 
another to he the mutwalli instead of himself ^ the latter 
will be entitled only to a share in the income of tlte ac- 
knowledfjor during* his lifetime. Upon the death of the 
acknowledger the effect of the acknowledgment ceases, 
and the towlmt goes with all its adjuncts to the person 
designated by the wakif. 

No beneficiary is entitled to substitute another in his 
place, but he may appoint another person to receive his 
allowance. 

When there are two contradictory provisions in a wakf- 
namah, the one which follows will be given elfect to, 
according to us,’’ as the last condition over-rides the 
first. 

With reference to the principle that when there are 
two contradictory conditions in a wakfnamah, the second 
has ('ff‘ect given to it in preference to tlie first, the Amaf 
gives examples of it. For example, if in the beginning 
of the wakfnamah the wakif detdares that the sub- 
jecl'inatter of the wakf shall not bo sold nor given in 
gift or become the property of anybody,” and subsequent 
to that declares that it will be lawful for the mutwalli 
to sell tlie property, and with the proceeds thereof to 
])urchase property which will be substituted for the ori- 
ginal via If] in such a case the sale of the will be 
valid, and the second condition will override the first. Or, 
if lie were to say first, that the mutwalli may sell the 
wakf property and purchase something else in its stesid 
and afterwards declare that it shall not be sold or jriven 

o 


' The tli0 work of Allamah BnrliaiiCKhliu Ibrahim, Tralmlasi, 

(i. p,, of Tripoli.) Of this work Mouliliia Mohammotl Amin, tho author o! 
the lladd-ul-Mubtar, Rjioaks thus : — “ Should the exigencies of tliis world 
make it necessary for any iiulvvidnal to study tlnj kw of u uS;/, lie should 
sUidy the Asaofj as it is the greatest authority on the subject.” 
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in then it will not be sold. But, when the two con- 
ditions are not contradictory, and it is possible to give 
effect to both of them, then it will be incumbent to carry 
out both, for the conditions of the wftkif are like the 
mss. When there are general provisions and after them 
come the details, these (unless otherwise apparent on the 
document) will apply to the last condition, according to 
us.’’ 

According to the Shafeis, these details refer to all the 
conditions, if the connection is with an and ” (waw) ; 
but only to the last condition, if the connection is with 
then.” 

When a waif is made in health and the wakif declares 
that the distribution of the inconui should be according 
to the t\raiz-iUla.h among his children, th(^ division 
would take place among all the beneliciaries, without dis- 
tinction of sex, ill (Mjual proportions. 

When a wakf is made in favour of consanguine and 
uterine brothers, they take equally. 

When a ivalfi^ made in favour of children, the income 
is to be divided among them equally. This is according 
to Abu Ynsuf and tlie fatwa, is according to him. A 
condition in the walcfnainah giving to one cliild a greater 
interest than, the other, or to the sons more than tlie 
daughters is sinful, as it is sinful to make any difference 
in gifts. This is the opinion of all leading jurists. 
Shaik Nuruddin Mukaddasi, Mufti of Cairo, and Sliaikli- 
ul-Islam Mohammed Talitawi, SliafeV Mufti of Egypt, 
have given decisions to the same elfcct, that is, wlien 
the wakif makes a walcf in favour of a class, all persons 
belonging to that class take equally, whetlier they belong 
to the same sex or not, or whether they differ in their 
roots, for example, when it is in favour of brotliers, consan- 
guine and uterine brothers take together and not acegrd- 



302 


PRINCIPLED OF CONSTRUCTION. 


Lecture IX. to their shares under the law of suc(?ession. Simi- 
larly, if a man were to say that in case of his dying with- 
out issue, the walcf would enure to the benefit of his re- 
latives belonging to the class nearest to him in degree, 
and he dies leaving only one paternal uncle’s son and two 
paternal uncle’s daughters, the male and female cousins 
take the income in equal shares. The meaning therefore 
of Fardiz-ullali is not that the division should be accord- 
ing to their shares under the law of inheritance, but ac- 
cording to the rule laid down by the Prophet in which 
he declared that no preference should be shown in gifts ; 
and consequently the donees will take equally. 

In connection with this subject, it may be observed 
that in the case of some deeds of trusts executed by 
Mahommedans in the English languag'C, an endeavour is 
made to exclude the operation of the Mahoininedan Law 
by the use of such expressions as the following, any 
provision of the Mahommedan Lavv notwithstanding.” 
Tills pljraso is apparently borrowed from the language 
usedin the Mysore Trust Deed, by wdiicli the Goveiminont 
of India gave to certain trustees Government securities 
for large amounts to hold in trust for various members 
of tlie Mysore family, and declared that from and 
after the death of such person the person in whose 

favour the trust was primarily created,) provided he or 
she shall have lawful issue, the note standing against his 

or her name as aforesaid shall remain and he in trust 

for the widow or widows and for the lawful lineal de- 
scendants living at the decease of the person so deceased, 
who shall attain to the age of eighteen years, the 
widow singly or widows collectively to take an eighth 
slmre, and male descendants to take double the shares of 
females, and children to represent and take per dirpes 
thq shares or presumptive shares of their parents, any 
rule of Mahommedan Law notwitlistanding &c.” 
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In this case, the Government, as the grantor, was pro- i^kctitre ix. 
hably entitled to make any condition as to the mode in 
which the distribution should take place on the death of 
the original ceshd qui trust. When a trust of the same 
character is created by a Mahommedan, it must be 
treated as a wakf. But it only creates a life-interest in 
favour of the person first named, with the remainder 
absolutely to liis or her descendants living at the time 
of his or her death. Such an estate will take effect 
under the Hanafi law as giving an estate of inheritance 
to the first donee. The mere fact that the legal estate 
is vested in trustees does not make any difference in the 
character of the grant. Under the Shiah law, the 
original grantor would take an interest for life, and liis 
descendants living at his decease, an estate of inlieritance. 

Can the grantor, in either of these cases, vary the rule of 
Mahommedan Law as to inheritance ? The words used 
by the Judicial Committee of the Privy Council in Tagore 
V. Tagore^ are in point : — 

The power of parting with property once acquired, 
so as to confer the same pi-operty upon another, must 
take effect either by inheritance or transfer, each accord- 
ing to law. Inheritance does not depend upon the will 
of the individual owner ; transfer does. Inheritance is a 
rule laid down (or, in the case of custom) recogni/ed by 
the State, not merely for the benefit of individuals, but 
for reasons of public policy ; Domat, 2413. It follows 
directly from this that a private individual, who attempts 
by gift or will to make property inlieritable otherwise 
than the law directs, is assuming to legislate, and that the 
gift must fail, and the inheritance take place as the law 

•9B. L. li. p. 376, ROC p. 304; kco also L L. R. 8 Cal. p. 1 . In 
NauHib Amjad AH v. Mahamdi Brf/um, tla; (jiff wan to a pcrRoii in oxiHtfcuM!. 

BctLloments in fuvoiu’ o! non -existing objects can only be made by wsi-y of 
li'akj. 
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Lisctuee IX. directs. This was well expressed by Lord J iistice Turner 
in Soorjeenmiey Dossee v. Denohundoo MullicJc : — ‘ A man 
cannot create a new form of estate, or alter the line of 
succession allowed by law, for the purpose of carrying* out 
his own wislies or views of policy.’ ” 

When a man makes a tvakf for the so7is of A., excepting 
the sons residing ahroad^ and then some of the sons leavq 
the city or country, they lose the right and do not re- 
cover it on their return to the country. Similarly if a 
7v<ikfis made for the children of A., engaged in the per- 
suit of learning, and nmie of them give up study they lose 
all interest and do lioiT recover it on resuming their 
studies, unless in all tliese cases the wakif has declared 
tliat they would get back their interest on their return. 

A person claiming an interest in a irakf created for the 
j)oor relatives of the wakif, on the gTound that he (tli(> 
claimant) is a poor relation, is bound to prove his right, 
f rst^ that he is a karahaHar^ and secondlip that ho is poor. 
He cannot subject the mutwalli to affirunition.* 

The principle, upon which j)ersons who leave a certain 
locality are precluded from particip.ating in the benefit 
of a vm]f] does not apply to a case like the following : — 
A man makes a wakf for his poor relations residing at 
Bagdad, and some of them go and live at Kufa and after 
a while tliey come back to Bagdad, [on their return] they 
regain their right to share in the benefits of the tva/fV 
The reason of this is that their condition should be re- 
garded at the moment when the distribution takes place, 
as their poverty forms the basis of their claim and the 
object of the wakif is to help his poor relatives. 

When a man makes a 7vakf for his descendants, and 
after the mutwalli lias been dividing the produce among 
* 0 Moore’s I. A., p. 555. 

\ A wife is not included in the term akriha j Advocale^Genorcd v. Faimm 
9 nom. ivoports, p. 17. 
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certain of liis descendants, another person establishes his 
right also to a share as one of the descendants of the 
w&kif, he will be entitled to recover the past share if the 
inutwalli has divided the shares without the sanction of the 
Kazi. The inutwalli ’s position in such case is like that 
of an executor who, after paying some of the creditors, 
divides the remainder of the testator^s estate among the 
poor, and subsequently thereto arises another creditor 
who establishes his claim, he is entitled to proceed against 
the executor for tlie satisfaction of his debt. 

When* a man makes a xmilcf in favour of his sons or his 
chUdrefi, and there is only one child, he or slie will inike 
one lialf and the reniainder will go to the poor, but if 
he were to say it w^as for his so7i or childy tlie entire 
produce will go to ttie one child. 

In connection with this subject, however, it must be 
remembered that ‘^Hlie object of the icaA;/’ depends on 
custom (a/;/), and if a person w^ere to make a a?a/r/‘f<)r 
his children, and his children’s children with the int(vn- 
tiou that whosoever among them may be surviving should 
take the whole of the produce, the entire produce will go 
to his descendants, though there may be only one.” 

When a settlement is made by a person in favour of tlie 
people of Ills bait or house, every one is entitled who 
is connected with him by ancestry to the most re- 
mote of them in Islam,” without distinction of creed or 
sex, or the nature of the relationsliip. The Moslem and 
non-Moslem, the male and female, the prohibited and the 
unprohibited, the near and the remote are all alike i n this 
respect. The remotest ancestor, however, is not includ- 
ed. But the child and parent of the appropriator are in- 
cluded, though not the children of his daughters and 
sisters nor the children of any other females besides 
these, except when married to paternal nepihews of ilfc 
39 
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Lectttrk tx. appropriator/’ As-SaraHisi lias stated in his commen- 
tary on the Siyar Kahir that the words people of the 
house when they occur in deeds of ^vahf or wills are to he 
construed according to the intention of the testator. If 
hy “ house he intended his residence, the people of his 
house ” should he taken as meaning those who reside in 
family with him and are maintained by him, though there 
may not be any of his kardlmt or kindred among them ; 
and if by house ” he meant nasah^ then the people of his 
house are all the recognized children of liis father. Imam 
Ali as-Sugdi, however, maintains that if the person have 
a house of namb like the Arabs, the words people of his 
house would mean the descendants of his ancestors, 
(lit., the children of his fathers) though they sliould not 
be residing in family with him ; but if he have no house 
of nasab^ they are tliose living in fainily with him and 
maintained by liim and none others, though they should 
be of his kindred and this is approved.” When a settle- 
ment is made on the people of the house, “ those in exist- 
ence are included, and those who may come after them, of 
their children and children’s children.” 

When a person uses the expression dl or jins, it is in 
effect the same as on the people of my house ”, and there 
is no speciality in favour of the poor, unless the walcf is 
made specially for them. The phrase on the poor of 
tliorn” is like on those who become poor,” and conse- 
quently, the produce is for him who is poor at the time, 
though he were rich when the settlement was made and 
it is not restricted to those who were rich and have be- 
come poor.” If a woman should make a settlement “ on 
the ahl (people) of her house ” or on her jins/' her 
mother and her child would not be included.”^ 

^ Tl\o dictum in the Alamgiri that “ wlion a woman makes a scttlcmeia 
oa tho ahl (peoplo) of her houso or on >ier y her mother and 
her child would not be included, is explained further on. 



PniNCIPLES OF CONSTRTJOTTON. 


307 


If a man should say oh the ahl of Abdullah/^ it would 
be for his wife specially, according to Abu Hanifa. 
Hillal, however, has said, “We think it better to make it 
include all free persons of his family living together 
with him in his house ’’ ; and this is approved. But slaves 
are not included, nor Abdullah himself nor persons of 
his family living in tunother house. 

Aydl comprehends every one maintained by a person 
whether living in his house or not, and limham is synony- 
mous with aydl. By aJch are to be understood all those who 
are connected with a person through his father, and the 
children of daughters are not included except females 
whose husbands are among these. And if one should 
make a settlement on Zaid and his Zaid himself being 
alive and having children, these would have nothing, for 
tJie child of a man cannot be called his aM except after 
his death. 

Tlie following rules are laid down in the Alamgiri re- 
lating to the distribution of the income of a waif for the 
poor kindred : — 1. It is to be expended in the first place 
on the poor of liis kindred and the surplus only given to 
strangers. , 2. Poverty on the day of the produce com- 
iug into existence is not to be regarded but rather pover- 
ty on the day of distribution. 3. The nearest in kindrixl 
are first to be supplied, and then the more remote, that is, 
the child of the loins has priority, and after liim tlie child 
of a child, then the third generation, and then the fourth 
and a lower generation. If none of these remain, or 
there is a surplus after satisfying them, it is to be be- 
towed on tlie more remote of the poor kindred beginning 
here also with the nearest among tliem. 4. That to 
each person to whom a portion is given something less 
than two hundred dirhems be given, that is, when tln^ 
is for the poor generally and some of the kindred 
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Lbcture IX. 


Evidcnco of 
ropiitiitioii 
Triay oatablibli 
a wakf. 


are in need. But if the wahf he for the poor of a per- 
son’s kindred, the whole produce is to be distributed 
among them, though the share of each should exceed 
two hundred dirhems.^ 

When an appropriator has appointed the produce for 
debtors or travellers, or in the way of God, as for pil- 
grimage, and some of his children or kindred fall into want, 
no part of it is to be given to them, unless the child or the 
relative be a debtor or a traveller &c., when also a begin- 
ning is to be made with them. 

A wahf may, according to the jurists of Balkh, be 
validly established by evidence of reputation/-^ If the 
dedication is one within the knowledge of the general 
public, as a matter of notoriety,^ it c[in be established by 
the testimony of witnesses, or it may be established by 
the evidence of user for the purposes of tlie dedication. 

It is not necessary that the endowment should be in 
writing, or that the property sliould be delivered over. 
A verbal declaration of the intention to create an endow- 
ment is sufficient if made in the presence of witnesses.^- 
Although the witnesses to the fact depose vaguely, yet 
their evidence, if corroborated by circumstances, is 
legally sufficient.^' 

The vm.hf of a property which is wrongly described in 
the wakfnamah is valid, if it is clear what was intended to 
be conveyed in trust. If the description, however, is so 
uncertain and indefinite as to render it impossible to find 
out what was intended to be conveyed, the wahf will not 
take effect. 

^ Alaitigiri 11, p. 475, Baillie, p. 594, (2nd Ed.). 

* Kazi Khan. 

3 “Like the ivakf of Amr ibn nl-As,” (the Amru of European liistory.) 
Doc cl. Jan Biboe v. Abdoollah Barber, 1 Full., 345 ; Shurbo Naraiu 
Sbigh r. Ally Buksh Shah, 2 Hay, 415. 

<; ’’ Abul Hasan v. Haji Mabammad Masih Karbalai, 5 Sel. Hop., 87. 



PRIl^CrPLES OP CONSTRUCTION. 309 

When a person makes a dedication by a deed and Lecture tx. 
afterwards says he does not know what is contained there- 
in, and that he did not intend to create an irrevocable 
waM, or that he wanted a condition inserted in it reserv- 
ing to himself the power of selling the property wlien re- 
quired ; in such case, if it appears from the evidence of 
witnesses or otherwise, that the document was eitlier 
read by, or explained to the person, and that he fully un- 
derstood its purport, his denial will be of no avail. And 
this principle does not apply to walif alone but to all 
transactions.^ 

A person intending to make a wal^f of all his lands in a 
particular village gives instruction at the time of his 
death for the preparation of a document therefor. The 
writer, liowever, by mistake leaves out certain plots of 
lands. If at the time of reading the document, the plots 
left out by mistake are not called to his attention, but 
he says tliaf he dedicates all that is contained in that vil- 
lage, the waJcf, according to the jurist Ahu Nasr, will 
take effect with reference to all the lands. Tlie same 
principle applies to a dedication made in health. The 
essential point to consider in determining* the question 
what is dedicated and what is not, is the intejiticm of 
the donor. ^ 

A woman instructs her neiglibour to make a wdkf of 
her house to a musjid with the condition that whemu'er 
he should need it he may sell it for his private purposes, 
and a docmnent is drawn up in which this condition is 
not mentioned. The jurist Abu Jafar declares, that if the 
document was read to the woman so that she heard and 
understood it, and then again assented to the wakf^ the 

1 

Kazi Khan, p. 38G. 

“ Uid, p. 325. j 
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Lecture IX. dedication will be valid. But if the document was never 
read and explained to her, it will not be valid.i 


Section II. 

WAKF IN FAVOUE OF CHILDEEN. 

If a person nmke a ivalcf in favour of liis children 
accordiiifjf to their number and their legal shares, and also 
provide therein that the female children should get no 
share, unless they are widows, and that after the childnm 
the UKilcf should be for their cliildren, and their children’s 
children and their descendants, on co7idition, that if any 
one of them shonld die IcAivmg children^ his or tier share 
should go to such children^ the aforesaid condition would 
refer to all.^ 

If a person make a \imlf for his children [awlddi)^ both 
males and females are included. 

If a man say this is a waif for my sons'^ and he also 
has daughters living at the time, the daughters will be 
included ; because when a person has got sons and 
daughters, they are mentioned in the masculine gender, 
and so also even should the children be all daughters. 

But should he make a %mkf for daughters whereas lie 
has only sons, the wn// will be for the poor and not for 
the sons [unless it can be shown that it was a mistake 
and though he used the term daughters he meant soiis.]-^ 

The children of a daughter are included in the term 
“ descendants ’’ That is, if a person make a ivalf 

for his descendants or posterity, the son’s children and 
daughter’s children mil both be included. 

» lUd. p. 32(i. 

^ Radd-ul-Muhtar, TTI, p. 6/1. 

^ TIjo i*er.sian wovil farzand means a son, but in tho common accepta- 
tion pf the term espcciaUy in its plural form it applies to both male and 
female offspring. From the Ascvlf, 
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If a man were to make a wakf for the descendants, liKCTuiiE IX. 
•without mentioning the order in which they should enjoy 
the income of the trafc/*, the near and tlie remote will 
take equally, in other words the division will be ])er 
capita. For example, if a man were to say, I make this 
waJif in favour of Zaid’s descendants in perpetuity as long 
as his line lasts,” Zaid’s children and grandchildren will 
be entitled to share equally and there will be no difiPer- 
ence between son’s children and daughter’s children, they 
will take equally. 

This principle applies where no order of succession is 
indicated by the specification of the line or generation 
( ) * Where the order of the lino is not given (e, g,, gene- 
ration after generation the rents and profits 

will be divided equally among all the descendants, male 
as well as female, living at the time of the distribution, 
the one lower in degree getting the same share as the 
one nearest. And as each person among them dies, his 
share merges in the wakf estate and the entire usufruct, is 
dhdded among the beneficiaries living at the time of the 
division. If the succession of lines is given, that is, the 
wakf^ is in favour of the descendants line after line ” 
then it will imply that the nearer line or 
class takes first and after them the line ” next after/ 


^ KhaBSilf ; Mr. Baillio’s notti ■vvill be? of interoBt in tin's connoctloii. 

It appears from these oases tliat when two or tlirce generations aro 
inentioTied separately ami then joined by the word “and,” all the gomjra- 
tiona pjirticipate together unless there is something to indicate tluit one ge- 
neration is to take in snccossion to another when the first would liave an 
estate for life in possession and the otiior estates in tail, as it ia tenned 
in Enghind. There seems to be no reason for a different construction if 
the settlement were on a person and his eliildren. Hut “with” denotes 
conjunction as well as “ and.” A settlement on a person with children, or 
hajnrzwndan as it would be in PerBiaii, onght therefore, it would scorn, to 
lx‘ similarly construed, tltat is, to him and them jointly. But theso w<)rdR 
occurring in deeds of grant or gift when accompanied by words signifying 
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Lecture IX. jf a man make a wahf in favour of Ms awlad and the 
awldd of his awldcl or in favour of the walad of his walad^ 
the daii^^'hter’s children will be included. 

But if a man were simply to say that it was a wakf ioni 
his ivalad, then the daughter’s children will not be in- 
cluded, for walad, by itself means his own child and 
though it includes in the language of custom the son’s 
children, that is owing to the fact that the son’s children 
are descended from the waldf.”^ 

AlLimah Shaik Ali ahMukaddasi has laid down that 
if a man were to make a wakf in favour of las walad and 
the walad of his walad^ then his own children, the chil- 
dren of his sons and the children of his daughters will be 
included. And Khassaf and Kazi Klian have adopted 
this view.* 

If a man were to declare that the waJ:f was in favour 
of the sons of his awUld^ or his ahriba or his brethren, 
the females will be included. 

'generation after generation^ have been iisnally eorist.rnod aa if they 
confernal no estate on the children an(l merely ca)Tua:ad:ed an estate for 
life into one of inheritance. This is agreoal)le to the English hvw, accord- 
ing to wliich •wJien an estate is given to a man and then to his lu^irs tlio 
two estates combine and form one estate in fee-simple as it is termed. I 
am not aware of any antbority in Mahommedan law for a similar 
constraction and indeed the insertion of the words in qiiCvstion 
in a deed of gift soenis to be altogetVier snpertlnoiis for a gift being abso- 
lutci in its own nature does not require them. But the construction 
having been adopted, the formnla hafurzufidari set^ms to liave como 
into common use even among Hindus for enhu’ging estates, that would 
oihorwiso be only life-tenures, into estates of inheritance or absolnto 
ownership.” See S. D. A. lleports, Calcutta for 1853, p. (MB, 

^ ‘‘ This is the approv(’d doctrine and Kazi Khan states it to be the 
correct view on the basis of the opinion of Mohammed in the Siyar-ul- 
Kabtr. So also in tho Asaaf ; it has been adopted by Kazi-nl-Kuzzat 
Nur-nd-din of Tripoli, and his disciples Shibli, Ibn-i-Shahna, Ibn-Najim, 
Hanouti Ac Radd-ul- Muhtar, III p. 672. 

- “ Khassaf is an Imam whose worth has been tostifrod to by •Shams-nl- 
Aimma nalwani who has declared that Khassaf’s views are adopted every 
whofe.’'“~HM'(V, p. 672. 
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Wlien a masculine term is used collectively it includes ix. 

the females. 

If a person make a wakf in favour of his xmlady and 
after that upon their awldd and so on, hatn after batn^ and 
provide also that should any one of them die leaving 
children {'wcdad), then his or her share should go to his 
or her walcul (child), if such person should die before 
hecoining eii tithed to a share in the rents and profits, 
leaving him surviving a child, the latter will take 
liis place and become entitled at the distribution of 
th(i profits to th(‘ share of his parent. If the wakif 
die leaving him surviving several children A, B, C, I), 
and E, and then A dies leaving* certain chihlren, tlie 
sliarci of A Avould go to liis children, in accordaiK'c* with 
ih(' condition laid d(T\vn by the wakif. And then B di(‘s, 
lea ving several children and grandcdiihlren l)y a- prede- 
ceased child. Qin^stion is, would such grandchildr(m ho 
entitled to sliare in the interest of B along with his 
children ? 8abki has answered this (]U(>stion in tlie nega- 
tive. He holds that B's sliare would go entirely to Ihe 
children, and the grandchildren will be excludiMl, On 
tliis poijit Xhassaf agrees with liim. But Kliassaf liolds 
that upon the death of the last surviving member of' tin* 
first group, viz,^ tlie children of the wakif, the rule* will 
cease to operate ; that, is, if E, the last surviving son of 
the wiikif, dies leaving a child, his share will not go to 
this child, hut the entire income will be divided {imong 
the grandchildren of the wfikif, that is, membm’S of the 
second class, tlie same rule applying as in tlie previous 
case, the share of each memher of this class, upon 
his death, will descend to his children until tin* class is 
exhausted, when the distribution would take place ac- 
cording to the number of the third class. Ar:(X>rding to 
Ivliassdf, therefore, the members of each class taka' 

40 



314 


WAKF IN FAVOUR OF CHILDREN. 


LiccTtmE TX. 

BiHfribiitiojj 
fer dirpes. 


Wnl-f for 
(h^^iccn- 


eapiia. According to Sabki, the distribution is per dirpci^. 
Be holds that as the members of each class die, their 
shares descend to their children respectively. Jalal Suy- 
uti differs from both KhassM’ and Sabki. He holds that 
wlien any member of one class dies leaving children and 
grandchildren by a deceased child, the grandchildren 
and children share in the interests of their grandparent, 
that is, the grandchildren take the share of their parents, 
tlie distribution being per dirpeii.^ 

The Adibdii agrees with Sabki, and is followed by all 
moderns. 

The result is, that when the adjunct ^wcnv' (and) is 
used between the lines, then after the extinction of eiicli 
line the distribution begins again, but wlien tlie word 
sum (then) is used, the division continues per slirjm 
tlii-oughoiit. And this view is apparently iidopied by the 
majority of SlnBei lawyers and some of our own,” 
Tlie consensus of opinion is, that when a person dies 
during the lifetime of liis father leaving him snrviving a 
child, tliat child takes his fafher’s share in the interest 
of tlie grandfather but acquires no interest in tliat of 
his uncles. 2 

If a person makes a imkf for his lineal des(!endaiits, 
the children of daughters will not be included, unless those 
children are the offspring of husbands who are the lineal 
descendants of the wilkif. If a> wajman make a imlcf for 
her albl-dha it or her her children Avill not be inclu- 
ded unless they are the children of her husband belongs 
iiig to the same hnvm or tribe as she. 

Wlien a umkf is made by a person in liis own favour 
and bis children and descendants {nasi) or posterity, it 
implies that the wfikif shall apply the proceeds of the 
wakf during his own lifetime for liis own jinrposes, and 
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lliat after liiin the proceeds shall go to his children and 
then to the grandcluldren ; such a ^valcf is valid according 
to Abil Yusuf, and the Fatwa is according to his views, 
thnt is, decisions are passed according to him. 

When a man makes a waFf for his cliild {walad) and 
does not mention that it will enure to the benefit of suc- 
ceeding generations on the extinction of the firsf., the 
vmkf will go to the poor. But if he uses the term 
(df'Jad^ nasl^ aJeah or Ichalaf, iliowaji^f is for his descendants, 
male as well as female in peri)etuity. If tlie wakif 
mention three generations as the recipients of ilio benefit 
of the toaJet] it is tantamont to his declaring that it is a, 

... . . . perpo- 

perpetual 'wal'f in favour of his descendants, and will be lAuty. 
applied to their benefit as long as any of iliem are aiivre 
If a waJiif' is made in favour of cbildren specifically 
mimed, the others not named, will be excluded. 

A settlement in favour of A. and after him for his 
children (generally) will include all the children, both 
iviah‘S a, lid females. 

If a man were to say, this v/vd/ is for my imhid and 
tliiyir children (awldd) and their children’s children {nvddd- 
i-awldd^) those of his children who AV(r’e living at the 
time of the creation of tln^ (vakf or who are born after- 
wards and tlieir children wrnild take, but not the children 
of his children wdio had died before the 'walf. 

But if he said, the imlff is for my vxdrul (cljihl or 
children) and for my ivaladA-rmiad (children’s childiam) 
and for iheir children’s children, then the cluhli*en of 
tliose childi-en who had died before tlie creation of tlie 
wakf waiuld participate ; for the term ‘‘ my children’s cliil- 
dren ” refers to all his grandchildren, not merely to the 
children who are entitled to participate i)i the ivakf at its 
inception. 


* Radd-nl-Mulit.ur, HI, p. (178. 
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Lrctuue IX. When a made in the following terms : — 

This 7(;ai/’is in favour of my children that are born 
and for my nasi ’’ any children born afterwards will be 
iiududed ; but if the terms, the/ir nasi, had been used the 
after-born children of the wakif would not have been 
included^ 

Tf the wdldf were to say, it is for my wakul \vlio are 
born and for their nasi and for all my walad who may l}e 
born hereafter,” his after-born children will take but not 
tlieir chiidren. If he were to say it is for my waJad 
who are born and their vasl and for any sucb av'lad of 
mine that are born subsequently,” the cliildren of tla,‘ 
after-born children will take though noi- their panmts. 

Waicf in When a waJrf is in favour of children withoul, any 
nyyour oF tlio of survivorship, as each cliild dies his interest goes 

childron iim\ ^ .... ^ 

tlic poor. to the poor, for the interest of eacli is separate. But tlie 

case is different where there is a right of survivorship 

or joint tenancy im]_>li(‘d from tlie nature of the grant. 

For example, if a ma-ii were to make a. ivalf in favour of 

his children and then for the poor; it is cloiir thaL the 

intention of the donor was that tlie wakf should (Uiiiri* to 

the beneiit of the waikif’s cliildreirus long as any ono of 

them was living, and it is only on llu^ir failurt^ tliat tlie 

avi/r/* should go to tlie poor; consequently when eacli chilil 

dies his interest goes to tlie survivors, or his or Jior child 

as tlu^ case may be . 

If a man were to make a in favour of his wife 
and liis children, upon her death her interest will not 
devolve upon his cliild by her alone but will go to all his 
cliildren, unless there is any provision to the contrary 
making her interest descendible to her children. 

If the wakf is made for my sons,” or ‘^for my 
brctliren,” the females will be iuclnded. If a man wore 

t * ihici , }). o7a. ^ ibiii. p. nsu. 
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to say, tlie for iny claugliters,’’ and Le lias only 

sons, tlie tvalif will be applied to the benefit of the poor, 
until a daughter is born to him, or it is shown that the 
expression had been used by mistake. 

If a imihj' is made generally without any specification 
regarding the proportion in which the males and ftmiales 
of each line should take the produce, the distribution 
sliould take place in the usual proportion of two for each 
male and one for each female. 

Tlie word luid includes the descendants both by males 
and females. 1 

The word ahih or Idmlaf includes descendants throui^Ii 

/ . . .... Ahih iind 

males ; dl, jins^ and alilr-i-haU of the wakif include those icludaf. 

persons who are related to liiin tln-ougli the fatlu'r or 

grandfather or any otlier male ancestor. And Kdrdhat- 

dcr, ArJuim and Avmb of the wakif include all those 

p(M)plo who are related to the deceased from any aiK^estor, 

male or feniale. Tlie highest ancestor to which the lino 

would be carried would be the person who lirst adopted 

Islam, 

If a man wore to say, tins is a. waJif for my walad and 
for my 7iasl in perpetuity and tliat sliould any one of 
tliem die, his or lier sliare should g*o to his in such 

case the entire produce would be divided aanong all tlie 
wakif’s children and 7Uid ; and the shares of tliose among 
them who are dead will go to tludr cliildren.- 

If a person were to make a iva/ff in favour of Iiis cliildren, 
and make no provision declaring tliat upon tlie dixitli of 
any one of them his or her share should go to liis or lier 
cliildren, such share or interest will m(.‘rge in tlie general 
produce and will be divided among the beneficaaries foi* tlie 
time-being. If the wakif makes a condition that u[>on the 
death of any of liis descendants, his or her share slionhl go 

- ihid. 


HA(L 
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Lecture IX. 

Urfvfort'noo 
io propinqui- 
ty. 


to his nasl^m that case it would devolve upon all the children 
of such deceased descendant, and should any of the children 
be dead, the children of such child would take his or her 
share. Should he say nothing about the devolution of the 
share of a deceased descendant, or should he say that the 
share of such deceased descendant should go to a higln^r 
class, and no one of that class is surviving, in both these 
cases, the entire produce will be divided among the sur- 
viving beneficiaries for the time-being among the de- 
scendants of the wakif, and will not go to the poor as 
long as any of the posterity of tlie wakif is living. 

If a man were to say that when one of his dosccnidants 
dies, his share should go to other descendants of the same 
degree, in that case the nearest in blood would be pre- 
ferred to the one more remote ; and if there be none of 
that degree, the share would merge in the general estate. 
For exaniplo, if a person die leaving him surviving sister’s 
children and paternal uncle’s chi]dr(?n, tlie latter would 
take his share in preference to the former, being of the 
same degree though remoter in blood. 

According to Kazi Khan, if a j)erson were to say, 

this land of mine is wakf on my walad (child),” it will 
go to Ills own children, and male and female will receive? 
equal shares unless he restricts the wakf to male children 
alone. If there be no child of the wakif, the property 
would be wakf for the poor and not for tlie remoter 
descendants of the wakif. If at tlie time of the wakf 
there was no child of his loins living, but there was a son 
of the son living, he would get the beiielit of tlie waif- 
When a man says ‘Hliis land is vmlf or mdk(ih-i-wouko(fa 
for my walad and walad' s walad^'^ the daugliter’s children 
will be included. So if he used the expression awldd^ 
the children of sons and daughters are equally included. 
A(Y?ording to Mohammed, vjalad-wwalad includes the 
children of daughters. 



WAKF IN FAVOUR OF CHILDREN. 


319 


[f a person make a wahf of his land for his walad Lecture IX. 
(issue of his loins) and after him or her for the benefit of Abn’i KA,- 
tlie poor, upon the death of such walad^ according to Abu’l 
Kasein, the produce will go to the poor. If he says 
‘‘ this is a walif for my walad and my walad^s walad and 
after them for the poor ” according to Abu’l Kasein, the 
produce will be applied to his chihb’en and children’s 
children and on the death of the last surviving of the 
wakif’s children’s children, the produce will go to the 
poor and not to the descendants in the third degree. But 
if li(^ were to say for my walad and my ivalmV^ walad, and 
my walad^s %valad\s walad., so that the tliird generat ion is, 

(expressly or impliedly,) included, the produce would be 
applied to his descendants in perpetuity, as long as any of 
tlieni be surviving, and it will not be given to the poor 
so long as any of his descendants, however low, may bo in 
existence. It is the doctrine of the jurist Abu elafar and 
Hillal, that when the wakif has mentioned three genera- 
tions, it will be api)lied to liis descendants always as long 
as they are in existence and the near and remote will be 
ecpially entitled to the benefit thereof, unless the wakif 
has provided tliat the nearer shall be preferentially entitled, 
or has said line after line”^ or ‘‘for my children and 
after them for their children,” and so on. In such cases 
the commencement of the division mil be made as pro- 
vi<led for by the wakif. If a person make a wakf (rf Ids 
land for his two sons and declare that it is mdkah’-i- 
monl:oofa for them, the produce of the land on their deatli 
will be applied for their children and descendants in per- 
petuity. 

Shaikh Imam Abu Bakr Mohammed ibn Fa/J has de- 
clared that when a umlcfis in favour of two children, upon 
the deatli of one of them leaving issue, his share of the 


* Hainan baad hahu 
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Lecture IX. profits will be given to the poor until such time as the 
Reservation otlier SOU of the wakif also is dead, when the c^ntire wdhf 
of right of devoted to the benefit of the grandchildren, 

the wdkif has provided that^ upon the dmth of any one of 
the immed/iate herufeiaries, the pi^^^ go to the mirvwor 

or to the issue of the deceased. 

When a person makes a 'WaJf of his land for his chil- 
dren {awidd) aud destines its ultimate appropriation for 
the poor, upon the deafli of each beneficiary tin.' entire 
produce will go to the survivors, and it is only upon tlieir 
failure that the benefit of the wahf would accrue to II ic 
poor. But as long as any of the awidd are surviving no- 
thing would be given to the poor. 

When a marh (a person labouring under a death-ill-' 
ness) makes a waif of his land in favour of his iralad and 
waladfs walad in perpetuity as long as his nasi exists, 
upon the death of the testator (according to all tlie 
jurists,) the waff will not bo valid in favour of the heirs, 
but will be valid, (accordiiig to Abu Jlanifa., Abu Yusuf, 
Zulfer and Hassan,) in favour of the non-lieirs, i. c., tliu 
grandchildren, in respect of one-third of the estate, for 
tlie wahf of a niariz is like a will and is valid so far as 
the third of the estate extends when it is in favour of a 
non-heir.” 

"" When a person in sickness appropriates his land for 
his child and his child’s child and leaves no other property 
besides it, one-third of the land becomes appro])riated i‘or 
the benefit of the child’s child, whether iissented to by the 
heirs or not, and the other two-thirds form the property 
of the heirs, if the appropriation is disallowed by tlieni, 
but if it is allowed by them the two-thirds are to be 
divided between the child and the cliild’s child equally.” 

When a man has made a wahf for liis son and for 
Ids children and for his children's children in perpe- 
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tuity so long as any one among Iiis descendants is alive, I^kcture ix. 
Abu^l Kasem says the produce will be divided among 
the wakif’s son’s children fcr capUdy the female and 
male taking equal shares. And he was asked regard- 
ing the children of daAighters and he said they would be 
entitled, because they are the awldd of his awldd. 

If a person make a waJcf for the poor, and his children 
fall into poverty after his death, the niutwalli should 
spend a suitable portion of the income for their support. 

When a wakf is made in favour of two or more indivi- Tbo bono* 
duals, they are not entitled to a partition of the property 
in proportion to their share of the profits. The niutwalli, parotion. 
how^ever, has the jiower to make such arrangements as he 
deems necessary, consistently with tlie provisions of tlie 
wakif, for the due cultivation of the u’u// lands or occu- 
pation of the ?/;ai5/ premises. 

A woman labouring under a death-illness makes a vxf lcf ^ 

n 1 r* • 1 1 i bavoiir of 

for her two daughters and after them tor tiieir daughters uxivh during 
and daughter’s daughters and so on, and on failure of 
their issue for the purposes of a mosque. She dies leav- 
ing her surviving the said two daughters and a sister^ 
who does not consent to the ^valif', In such a case, the 
7ija]if will be valid respecting one-third of her estate and 
the remaining two-thirds will be divided among the heii’s, 
in proportion to their legal shares. The income ot tlu' one- 
third, which is wal'fy will also be divided among the heirs 
in proportion to their shares until the death of the two 
daughters, when the produce will go exclusively to their 
children. Similarly, if the wakif had said, “ I devise 
by way of waif the produce of tliis land after fifty years 
to my children’s children,” it would be viilid. The reason 
is that, though a testamentary waJc/in favour of an heir 

' Tlio sister taltes a sliare waih the daugiitcrB under the Sunni law, but 
liot under the Shiah docLrines. 

41 
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Lecture IX. is not valid, it is valid in favor of his or her cliildren, and 
accordingly when the other heirs do not consent, — the one- 
third, with reference to which the walcf would be valid, if 
not made to an heir, will be set apart and its produce will 
be distributed anioiig all the heirs, the immediate l)ene- 
ficiary included and upon his or her death, the produce 
of this one-third will be divided among his or her children, 

A dedication (_>r settlement in favour of one’s children 
(walad)^ and on their extinction in favour of the poor is a 
lawltil wal]f. There is some difference among the jurists 
res})ectiiig the p<n*s(.)ns who would be entitled to share in 
its ben (hit. llillar declares that the children of the 
children will participate in the benefit of the wal'f if they 
be in existence at the time when the produce or irieomc 
becomes distributable, whether they were or woro not in 
existence at the time of the dedication. Tins view has 
b(:M‘n adopted by the jurists of Balkh.'^ 

Yusuf ibn Khalid Samani is of opinion that the benelit 
should be restricted only to those children who were in 
existence at the time of the actual d(‘dicatiou. Further, 
according to him a grandchild will not take a share as 
long as tliere is a (diild born before the produce became 
distributabhn If at the time of the distribution there is 
no child of the wakif, the produce will go to his grand- 
children. 

VVlien a person declares the vm Jcf to be in favour of Ins 
cliildren and grandchildren, all of them who happen to be 
in existence at the time the produce comes into existence 
or becomes distributable will participate in its benefit. 

^ irillnl ibn Velvyn ibii Muslim Unsri died in I.Ik?' \'o:ir 45G A. IT. He 
was a discijilc of Ynsuf ibn Khalid Ihisri wlio hiinself was a disciple 
Abu Hanifa,. Some say he received his legal education uTidor Abu Yusuf 
and ZulTer. Ilo was called Rawi be followed ii.npUciily the usages 

of tlie people of Kufa. .Radd-ul-Muhti]ir, 111, pp. 67(i-GS0. 

* Whose views are adopted in India. 
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When a dedication is made in favour of the children IX. 

and the pj'ogeny ’’ {walad and nanl) and at the time there 
is only one grandchild but subsequently a child is born to 
the wakif, both will participate. Siinibirly, if a person 
declare a vuihf io be in favour of his children, who are in 
< 3 xistenee and for his nad, clnldren born after the wakf 
will be included as his n<uL 

When a person makes a walif in favour of his infant 
children, in that case such of his children alone will 
be entitled to slinre as were infants at the time of the walfy 
for though infancy is a quality which ceases, yet it is such 
a. ([uality which nev(‘r comes into existence again, and 
it is therefore tantamount to specifying the cliildixm by 
Maine. 

If a dedication is made fur a cliild and tluri* is born to 
tlie appropriator another child, within six nionihs from /; 

the date when tho produce of tlie rvahf caiiiii into exist- 
ence, this latter child will share* wn*th tlie former in siicli 
pixiduce. If tlie child is born over six months, it will not 
sliare with the first in the produce as the iiresumption 
is — it was not in existence at the time the iproduei* caim^ 
into existence. If a jierson make a nudf for his child at 
a time wdjeii he has no issin? ami no cliiJd is born io liim 
Avitliin six months from tla^ lime the produce (;a,mo into 
existeiice, smdi jM'odiicc would go io the j)o()r, i.lioiigh 
subsequent avcreiions would go to the child.- 

Beer I ON 111. 

WAKF ON THE KINDRKl). 

Tlie terms c7, ybcs, and aJil-t-hmJ of tie* wakii include 
those persons who are rcdated to liim through the i.'atdim' or 

* I'bc time when (Uillivation lakes tlio slnijH' ef Lcotin is r(*L^jmleil as ila.' 
tilin' when tiie ja'odiiee is in exiHteiKaa " Knici Klein. ^ 
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Lecture IX. grandfather or any other male ancestor. And kardhat-^ 
Wakf m ddfy zu-^rdbuty arkdn and ansdh, include those people 
favour of the related to the deceased through any ancestor male 

iiknba or kui- . 

drcci. or female. The highest ancestor to which the line would 

be carried would be the person who first adopted Islam. 

Abu Yusuf and Mohammed liave said, that by Jcardhat 
is to be understood every one related to a person through 
a common ancestor up to the farthest back in Islam either 
on the father’s or the mother’s side, and whether wibhin 
the prohibited decrees or not, and that the near and the 
remote are alike in this respect, wliether tlie word be in 
the singular or the plural. But according to Abu ILinifa, 
wlien the settlement is made in tlie singular, as for in- 
stance on my hardhat — on a person of my kardhaf^'^ it is 
the nearest of the relatives within the prohibited degrees 
that, enters into the benelit of the wakfy while if tlie settle- 
ment be in the plural, as for instance, ‘‘ on persons of my 
hirdbat or on my akrUmr (or relatives,) the whole of those 
above-mentioned are included so that the words are appli- 
cable to two or more. With rc^gard to the meaning ol‘ 
Abu Yusuf and Mohammed in the words most remote 
ancestor’ in Islam,” some say tliat it is tlie most remote 
who adopted the Mussulman religion, but others the most 
remote ancestor since tlie promulgation of Islam whether 
lie adopted the faith or not. 

If a man say, “ this is a for my alcdrilo ahl-i-hait^ 
itc.,” according to tlie disciples, even if there be only one 
of this class, the trust will take effect, 
eovoriy hns Wlieii a mail makes a umkf for his poor relatives, the 
ro)oroiu‘(‘ to poverty has reference to the time wdieii the income becomes 

the tinu^ of 

diati’ibiitiou, distributable. But the recipient of the benefaction must 
be one wlio has no relation liable legally to maintain him 
or her, for example, a husband, a father, &c. 

Sco Appendix for fiirfclior explanation of the terms used hero.; 
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When a wahf is made in favour of one's children or Lecture 
relations, all those who are existing at the time irhen the 
produce conies into existence, though born after the crea- 
tion of the wahf^ are entitled to share. 

What lias been said to a person’s aJcnha and xav^-il 
hifdbat is equally applicable to his arkdm and zav'-il 
arhdrn and anmh and zav^-U ansdh — all these terms imply- 
ing the same thing. 

When a person has said This is a sadkah settled on 
the poor of my kindred or the jicor of my children and 
after them on the indigent,” the settlement is valid, and 
the persons entitled ai‘e those of them who are poor at the 
tiine when the produce comes into existence, according to 
Hillal, whose opinion we ” approve and the jhiwa is in 
accordance with it. Similarly, if instead of the poor,” 
the words of dedication were ‘‘ the indigent and the m^edy 
of my kindred.” If one after making a settlement on tlie 
needy of his kindred and then on the poor, should die 
leaving a poor son, Abu Yusuf liolds that the son would 
not come within the meaning of kindred and this seems 
correct. When there are poor of an apjiropria/tor’s kindred 
in another city than that in which he resides, the produce 
is not to be sent to them l>ut is to be divided wljolJy among 
those of his own city, though if ilie sajierinlendent should 
send any of it awny to tlieni he would not be considered 
as committing a. breach of trust.* 

In a gift to the ])Oor, a child en verdre m were is not 
included. 

A vnilcf to those who are sal eh (pious) includes tlioso 
men who are pure, and nobody doubts them or makes 
any imputation against them and they follow the path of 
rectitude, use no evil expressions, are not drunkards and 
do not revile good women, and are truthful and honest, 
these are the sdleh, men of purity and goodness.” 

1 Baillio, p. 587. 
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Lectttke IX. If a man make a %mhf for those who are nearest to him 
A xmiiif to among all mankind, ’’ and after them for the poor, and he 
est ” among ^ child, a father and a mother, or a father or a mother, 
all niankiacL then the produce will go to the child, though it be a 
female, for she is nearest to the wfikif. And after the 
child to the poor, and not to tlie parents, because tlie 
wakif did not stiite, to the nearest and then to the 
nearest.” If the wakif had no cliild, but only parents, 
tlie produce will go to them equally. If tluj wakif left 
a motlier and brothers, the produce will bo given entirely 
to the mother. If he leaves a paternal and maternal 
grandfathers and brothers, tlie brothers will take the 
whole |)roducc.* 

If the wakif lias a daughter’s daughters and a son’s 
son’s son, the daughter’s daughter as tlie nearest will bo 
entitled to the benefit solely. 

But when a man mnIo3S a waMjf on the nearest of liis 
hirdhat, in that case his parents and children will not share 
as they are not included in the term, kardhat. 

If a person were to declare, I inake a lou/r/for iny 
aMrih on condition that the distribution should coiii- 

^ Some jrirlstg liold Llie ])a,tcrnal graridfaUior would take tlio entir(3 
])rodiice, being HU})pos(‘d to stand in th(‘ [dacaj of tiie fnthor. 

“ When a person lias made a Hettlmnont on the nearest of men to Ivini 
and after tiiat to the indigent and has a son or a I'atlu'r, he ent(n‘S into Iho 
beneht of th <3 vrn/.:/, tliongh if his words wort' ‘ on i Ini nearest of men 
among my I'arahaf ’ they would not enter into it. And if he has a son 
or a daiiglite]’ and both parents, the son oi’ daugliter alone is entitled aii<l 
on their death tJio ju-odnee belongs to th(‘ indigent and not to tin? parimts : 
while if he iiave his parents oidy the prodnee is to tliern in halves and il 
eith(>r should die his or her half would pass to the poor. In like muniuvr, 
if lie have ten sons and one. of tliom sliould die his share goes to the indi- 
gent. And if lie has a motlior and hrotlnn’S or u mother and grandfather, 
th(‘ jiroduee is to lier alone to tlie exclusioTi of t he others, she being the 
nearer. The same is true of the fatlien- also. And a father is nearer tlian 
a soiCs son, but a son’s son is preferred to a full brotiier and a daughteT* s 
liaugiitm- to a son’s deseendant in a lower grade. So also a daugliter s 
daughter s daughter is preferred to a full sister,” Baillie, p. 588. „ 
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mence with the one nearest in the nmah (eon sanguinity) or 
kardhai (relatioiisliip) , and after him for one who is nearest 
to him and so on,” and the wakif has two brothers or two 
sisters, the distribution would commence with the brothers 
or the sister of the full blood and then with those who are 
uterine* And if gne of them is consanguine and tlie others 
uterine, the uterine will take first. This is according to 
Aba Haiiifa. According to the disciples they will share 
equally. Materjial uncle and aunt are preferred to consan- 
guineous or uterine brotlicr of the father. So a full 
{>aternal uncle is preferred to a consanguine or uterine 
brother or sister of the mother. A full paternal uncle and. 
aunt ^\>re preferr(Hl to a maternal un(*le and aunt. This is 
according to Abu Hanifa. According to tlie disciples, 
they take equally. In both those cases the views of the 
disciples are adopted as law. 

The same rule is ap[)licable to the offspring as to tlie 
roots,” bearing in mind that according to tlie disciples 
there is no difference whotlun' tlu^y are connected through 
males or females or through one side or the other, ru., the 
father’s side or the mother’s side.* 

The word ka nh (near) is not confined to the kardhai alone. 
Therefore, if a man instead of saying tlie 'wakf for one 
nearest to me among my hirdhai ” were to say “ tlie w(f hf 
is for one nvared to me among all pinqile,” tliis would 
include both kardhai and (fhair kardhat^ and conseijuenily 
parents and cliildren will be iMcludiMl in the wakf though 
they do not fall in tlie category of Inirdhat, 

ff a man were to say, the vuikf is for my cliildren, and 
if any of them should die his slian? sliall go to one of his 
degree, the nearer being pref(:u.Ted to tin* one more remote,” 
and there are the wakif’s sister's children and paternal 
uncle’s descendants, the share of the deceased heneliciary 


Lecturk 


* Kazi Khan. 
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Lecture IX, would go to the wakif ’s paternal uncle’s descendants and 
riot to the children of the wakif ’s sisters. This is contrary 
to the Fatwa in the KJmiriyeh in which the wdkif ’s sister’s 
children are preferred. 

A person may create a tvalcf lawfully in favour of las 
kindred {kardlnddar or kardhut or zu-lcardhat^) and no 
preference will be given to males over females. And in the 
Ziaddt it is stated that the grandparents and grandchil- 
dren will participate in the benefit of the trust.^ A wife, 
however, is not included in the term Imrdbat or alcriba.^ 

If a person declare his property to be wakf for his near- 
ed kindred and he has a consanguine sister and daughter’s 
daughter’s daughter, the imkf will be in favour of the 
latter for she is nearest in blood to the wakif being his 
own descendant, however low in degree. 

When a wakf is in favour of the ‘poor kindred, sucln^^. 
kindred as are in indigent circumstances will alone be 
entitled to sliare in its benefit. With reference to the 
queslron who are indigent and who are not, the Alamgiri 
states the principle in the following terms : — ‘‘All persons 
who are accounted in law as the legitimaie recipients of the 
zaMt or the poor’s rate, must be regarded to be poor. A 
person possessed of only a dwelling-house and a servant 
is held to be poor, and properly entitled to receive the 
mkdl:, as well as the benefit of a vmdj'ior the poor.” 

So also when with this, he has a sufficiency of clothes 
without anything superfluous or house furniture, that cam 
not be dispensed with. But if he have an excess of 200 
dirhems above his clothes and furniture, he is to be ac- 
counted rich and will not be held entitled either to the zahli 
or to the benefit of a ivakf. So also if he have two dwell- 
ing-houses or two servants and the superfluous house or 

* Kazi Khan and Radd-nl-Mulitar, TIT, p. 081. 

^ ® Scu 1) Bombay Uigli Court Iloports, p. 19. 
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servant is of the value of 200 dirhems, he is to be accounted i-kcturic rx, 
rich so as to render it unlawful for him to participate in 
mhdi or waJcf^ but not so as to render him liable to the 
former. And, though the surplus above his dwelling- 
house, or the surplus above liis clothes, or his furni- 
ture should not each by itself be of the value of 200 
dirhems, yet if all tak(in togetlier are of tliat value, he is 
rich and cannot lawfully participate either in zahit or in. 
wal{f. And if he have land of the value of 200 dirhems, 
though the income from it be insufficient for his main- 
tenance still ho is ricli, according to wliat is approved. 

Tliougli he should have plenty of property not immediate- 
ly available or in debts owing to him by otlier persons, he 
may be allowed to take of the zahit or tJie walcj\ for he is 
ill the condition of a tniveller ; yet if he can borrow, it is 
^ better for him to do so than to receive from a charity.”^ 

Every one who is entitled to maintenance from another, , ... 
and who may take it without his consent or the order of a dijjroncc^ ao 
judge, or to whom tlie judge may award it out Of the pro- Ailimo^rL ^ 
perty of an absent person, — and every j)crson, the profits of 
whose property are so mixed up with those of another that 
neither can be accepted as a witness for the other, is 
accounted rich in respect of wakf) on the strength of tlie 
wealth of his maintainor or person witl) wliom lie is 
80 connected, and of this parents and children and grand- 
parents are examj)les. But persons, who tliough entitled 
to maintenance from another, yet cannot take? it without 
his consent, or the order of a judge, and to whom the judge 
cannot assign maintenance against another during his 
absence ; and persons, the profits of whose propei’ty are so 
distinguisliablc from tliose of another that eacli may be 
accepted as a witness for the other — are not to be accotint- 

* Though appareutly thore ia ono (jpinion of AhA [Taivifa whioli is 
‘'opposed to the view given in the text, which is that Jiehi hy lLo tliscip’^is, 

42 
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Lecture IX. 


Kazi Khan. 


Radd-ul- 

Miihtar. 


ed ricli on the strength of the wealth of their maintainors ; 
and of this, brothers and sisters and other relations with- 
in the prohibited degrees are examples.' When a poor 
woman has a rich husband she is not to receive from the 
wahf\ but when a poor man has a rich wife he may receive 
from it.’^ 

Kazi Khan lays down the following rule on the subject, 
which, however, he says must vary with the changing 
circumstances of the times. A person is called fakir 
(indigent) who has only a lodging (and nothing more,) nnd 
he would be entitled to both zalcdt (poor’s rate or religious 
alms) as well as the benefit of a ivakf (for the poor). 
Similarly, a person, who has only a lodging (but no where- 
withal for subsistence,) though he may have an attendant, 
is a fakir. A person, who has only a few necessary rai- 
ments and nothing else, is n fakir. One who has houso- 
liold eifects of the value of two hundred dirhems will be 
considered ylimii, that is, a person enjoying competence. 
According to Yusuf ibn Khalid Samhni, the possession of 
50 dirhems would bring a person within the category of 
(jhani. 

According to Abu Yusuf, the owner of a piece of land 
which is worth 200 dirhems, though its income may not 
1)0 enough for his support, is not indigent ; but Moham- 
med ibn Shahna, and Mohammed Ibn MakAtel of Rai 
would regard him as fakir. ^^The words of Abu Yusuf, 
however, are words of caution, and the saying of Ibn 
Shahna contains much elasticity.” The author goes on to 
say, that a person ostensibly possessed of means, though 
having been overtaken by some calamity cannot have the 
immediate use of such property, may be regarded as an 
indigent. He also adds that a person who, with the excep- 
tion of a debt owed by an insolvent, owns no other property 

x ^ Alamgiri II, p, 481 j Btiillie, p. 589. 
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will be- regarded as an indigent. From these statements J^Et;TURK ix, 
it appears that the question, whether a person is or is not 
indigent, in other words, a pauper, is dependent upon 
special circumstances and cannot be answered without 
reference to the requirements and exigencies of the society 
among whom the question arises. 

Wlieu a rvakf is made for the indigent kindred of tlie 
grantor, and one of liis kinswomen gives birth to a child 
within six months of the daf>o upon which the produce 
of tlie ivakf comes into existence, such child will not be 
entitled to a shar<‘. in it, foi* a child m vmitre m mere can- 
not be regarded as coming under the cat(‘gory of indigmit 
kindred. Such (diild will be treated in the saane Avay as 
a kindred, wlio Avas (fhani at the time tlie produce came 
into exis te ii(;e and heeame indigim t after Avards . T1 lis 
person though not entitled to a share in tliat produce, 
will pa-rtiiupate in all future income. 

When a wakf is eleaidy intended for more than r)ne 
person comprehended in a class, and there is only one 
person of that class existing, he Avill take half of tlie 
produce and the remainder will go to the g*en(‘ral poor. 

If, however, it appears fa,cie that tlie Avhole bemdil; 

is intended for persons of tliat class, independently of tlieir 
number, such person Avill take tlie entire benefit. For 
example, if a nv//r/’ is made for the bemdit of tln^ indigeni. 
among the posterity of A., and tliere is only one such person 
in existence, the entire income of tlie wakf will go to that 
person. But if the amlf was cre^aXed for tlie paAipers 
iimong the posterity of A. and there Imppens to be only 
one he takes half of the produce, the remainder goes to ^ y 
the poor in general. 

A walif made for the orphans of one’s kindred is sub- M( ?n,MiTi;r of 
ject to the same principles. An orpihaji or ye, teem means an 
infant child who has no father living, though the motiior 
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Lecture IX. 

Age of 
majority. 


A waif for 
the kindn.'d, 
rcsidiiim- in a 
|)a,rti(;uhir 
locality. 


and the grandfather may be alive. The condition of 
orphanage ceases on the attainment of puberty. In the 
absence of any indications of puberty, the completion of 
the 15th year is regarded by Abu Yusuf as the age of 
majority. Abu Hanifa holds that the completion of the 
19th year is the age of majority for men and the 17th 
yotir for women, wliilst Zutfer is of opinion that the age 
of majority should be the same in both cases, namely, the 
completion of the 18th year. 

If a person make a tvalcf of his property for his poor 
kindred, will tlie mutwalli be authorize<l after the wakif’s 
death to give a share of the produce to his indigent 
grandson P Most of the jurists have answered this ques- 
tion in the affirmative and the Fakih Abu Lais has stated 
that in the Zidddt, Iniadii Mohammed has held the same 
view, though apparently Abu Hanifa and Abii Yusuf have 
held otherwise.' 

Wliere a wa/cf is made for the benefit of the wakif’s 
kindred residing in a particular locality and after them for 
the poor, would tlie kindred be deprived of the benelit of 
such inakf if tliey leave their residence P Fakih Abu Bakr 
of Balkli has declared tluit if the wakif’s kindred who 
are constituted tlu‘ beneficiaries of the tcuA:/* are limited 
in niiiuber and captible of being specified, in that case 

^ In tlu> AlaiTiL^iri, prafcTenco is aj)paroi«tly given to tlio views of A1)U 
Hanifa and Alni Naisaf : — 

“ In a 'luakf on ‘ karih ' tlio produce is divided according to heads, the 
young and tlie old, the male and the female, the poor a7id the rich being 
all alike bi*caiise the noun is ecjually ap])Iieal)lc to all. But neither the 
father of tlu^ appropriator nor the children of his Joins arc included nor 
his grandfatlicr, according to the /jiihir-ur-lleway ut. A man makes a 
sottlemeut on the needy of his karAhnt and then (]ie.s. (^hujstion. — Can th(i 
mutvalli give any portion of tlie produce to a son of the appi'opriator’a 
sou when poor ? According to Abi\ Hanifa and Alou Yusuf he eaiinot, for 
the child of a child at^eordiug to them is not included in the term kamhutf 
8ee ( 1)1 fc, p. 821). 'J’liere can be no (piestiou that tlic views of Abil Lais 
aro«aecopted by the sect. 
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tlieir right to the benefit of the wahf is ambulatory and Lecthre IX. 
will go with them wherever they go. But if they cannot 
be specified and are not limited in number, in that case 
the right of any one of the kindred who leaves the 
locality will drop and the entire produce will be distri- 
buted among those living on the spot, and when none of 
them are in existence it will go to the poor. And Abu 
Lais lias stated that should any one of the kindred (so 
leaving the place) return to that locality, the right would 
revive. 

Should a tvaltf be made for one’s akriha but the words 
their descerulantH are not added, still they would be included, 
as the descendants of akriha are also aJcriha. 

If a person make a uuikf for his akriha and after them 
for their descendants, these will not share in the benefit 


of the wakf until the first stock is exhausted. 

A person makes several dispositions by will and ^ with 

7 • f' 1 • 1 f 1 1 • 1 (liHcrotiou 

creates a wahj^ ot his land tor the poor and authorises his totUotruatoo. 
executor to give to whomsoever he likes and what- 
ever he likes,” in such a case it is lawful for the executor 


of the ival'f to give to his parents, his wife and kinsmen, 
if they are poor or in need, and it will, in the main, be 
regarded as a unikf for the poor. 

When a man lias made a settlement on liis neighbours, 
the pi’oduce ought to bo expended, according to analogy, w^ifm 
on all who live adjacent to him, but, on a liln'ra-l construe- l<'iv‘)nr of 
tion, it is for those who assemble together with liiiri and 
come to the inasjid or place of worsliip of the naihaUah or 
quarter, and this is approved. Eesidence is the condition, 
according to the plain doctrine of Abu Ilanifa, whether 
the resident be proprietor or not, and this also is correct. 

When tlie inhabitant is not the proprietor, the benefit of 
the nuikf is to the resident and not tlie proprietor. The 
ueighhours, wlietlier Muslim or infidel, male or female, fyee 
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minor or adult, are entitled and the produce is 
to be divided among them according to the number of 
heads, the superintendent being responsible if he give 
more to some than to others. An umm-i-watady m^idixbhur, 
or absolute slave has no right to participate, nor a debtor 
who is inij)risoned within the unaltulla for debt, nor, on 
a liberal construction, the son, father, grandfather or wife 
of the appropria^tor nor the child of a child though he be 
a neighbour. But his brothers and paternal and maternal 
uncles do particij)ate. 

If among the appropriator’s neighbours there are sonic 
who have gone to another niah/uUa^ selling their mansions 
to other persons who have come into them after the ripen- 
ing of the crops, but before they are gathered, these are 
to be regarded as neigliboiirs who are such at the time of 
the division of the produce. And if a person should 
make a settlement on his neighbours when residing in one 
house, but should remove to another even though it be a 
merely rented house, and reside tlierdn until his death 
the produce will go to his last neighbours. And if a man, 
after making a settlement on his neighbours, sliould remove 
to Mecca and die there, tlie produce would belong to his 
neighbours in Mecca if he had taken a house there, but if 
he liiid gone on a pilgrimage only, it would belong to his 
neighbours in his own city. If a man have two mansions, 
in one of which he resides and in the other of which he 
keeps his merchandise, the produce is for the neighbours 
of the house in which he lives. If he liave twx) mansions 
and a wife in each, the neighbours of both arc entitled to 
the produce, though he should die in one of them. So also, 
though one of the houses be in Basrah and tlie other in 
Kufa, lie having a wife in each. And if a person should 
malve a waif for tin' poor of neighbours witliout referring 
to Jiimself, as for instance by omitting to say rny neigli' 
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hours,” it would be tlie same as if he had said my neigh- 
bours.” If a man should fall sick and be removed by his 
son to another mahulla or village and die there, his first 
neighbours would be entitled, this being no proper removal. 
But if a woman inhabiting a mansion should make a settle- 
ment on her neighbours and afterwards maiTy and be taken 
to the house of her husband and die there, her neighbours 
are those of her husband. So also, when a man has 
married a woman and removes to her house, his neighbours 
are clmnged to hers, unless he has left Ids furniture in his 
own house, when they say his neighbours are tliose who 
were so before his removal. 

When it is not known wdioare a man’s neiglibours, the 
produce is not to be divided until witnesses testify to the 
house ill wdiich he died and then a distribution is to be 
made among the neighbours of tlrat house. And if a 
iieiglibour should claim as being poor and the fact of his 
])Overty is not known, he must be j)ut to the trouble of 
producing witnesses to prove it. 

If a person whilst in health make a imlcf for the poor, 
upon whom should the prodiK^e be spent'? Natiki has de- 
clared that it should be applied for bis (poor) childriui, then 
for his kinsmen after them for his slaves, then for his neigh- 
bours and tlieii for the people of the city, with reference 
to his proximity ; and children and females will 1)0 included 
ill the distribution among neighbours.* 

^ 'I'lie forogoing principles are from the; Alamgiri and the lladd-ul- 
Muhtilr. 
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CONDITIONS IN WAKP. 


Lectube IX. Section IV. 

CONDITIONS IN WAKF.^ 

Wlien a dedication is made subject to tlie exercise 
of an option on the part of the wfikif, according to Abu 
Yusuf, the wahf as well as the condition ’’ is valid, 
A rvahf with provided there is a determinate period fixed, within 
which the option should be exercised. For example, if a 
man were to say, I constitute this house as waJeJ] but 
I shall have an option to set it aside within three days,” 
if the option is not exercised, tlie wa}:f becomes absolute 
after three days, but if the time is uncertain and want- 
ing ill specificness, the vja/efis invalid. 

The jurist Abu Jafar holds tliat the wakf should be 
considered as valid and the condition void (hdtil), Hillal 
and Mohammed hold that the reservation of an option in- 
validates the ivalcf itself, whilst Yusuf ibn Khalid declares 
that the ivakf is valid in all eases, the condition alone 
being void. And this seems to be the generally received 
doctrine. 

If a person were to make a dedication for a specific 
period of time, say, for a day or a month without any 
additional words, it would take affect as a lawful walcf in 
perpetuity. But if he were to say that it will be a wakf 
for a particular month, and on tlie expiry of that month, 
the wakf will be void — in such a case, the dedication 
would be void ah initio,^ 

If a man were to say when to-morrow comes my land 
will become sadkali-i-moukoofa ” or when I become its 
mMikj the land will be loakf^'^ it is unlawful, for the cre^i- 
tion of a luakf cannot be made dependent on the happen- 
ing of a contingency. 

* The priiiciples stated in this section are taken, in the main, from the 
Fatawa-i-Kazi Khan. 

^ Compare the Siiiah law on the subject. 
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I£ a person were to say my land will be wakf after 
my death for a certain number of years/’ it will take 
effect after the death of the declarant as a wakf in per- 
petuity. But this apjjlies only to the case of a testamen- 
tary disposition by which a wakf is intended to be created 
for a limited number of years. For if the appropriator 
were to create a wakf inUr vivos for a limited period, it 
would be invalid. Accordinj^ to Hillal, the result is 
tliat when a wajf is endeavoured to bo created with a 
condition which is dehors the condition of perpetuity, the 
waif is invalid. 

If a man were to say, my land is sadkaih-i-ynonkoef i 
on this condition, tlmt I shall have the power oi* revokino' 
it wdienever I chose,” accordin^^ to Hillal, such a wakfis 
invalid. Yusuf ibn Klialid, however, holds that the. 

is valid and the condition void. And AbCi Yusuf 
is of opinion that where tlie time for tlie (‘xercise of tlie 
power is undefined, the itself is invalid.^ 

Similarly, if a man were to say I consecrate tliis Lind 
on the condition that it ivill renia/m mif jjropertu^ iMid E 
shall have the po^ver of selling it whenever I like, and of 
dedicating the proceeds tliereof, ” — such a 7/;a//is invalid. 

Wlnui a uuikf is created conditionally, it is valid, c. 
if a person were to say “ this land is 7ra//, if it is mine,” 
in that case if the land was his property at the time, it 
'would constitute a valid waif. 

According to the llanafis, the v.niif of property belong- 
ing to another is validated by tlie ratification of the real 
owner ; not so according to the Sluifeis. 

If a man w^ere to say, “ this land of mine is w/mkoofa. 
for God in perpetuity on condition that I shall liave the 
power to sell it, and wdth its price to buy anotlier piece 
of land wdiicli will then become v.uikf subject to the same 

* This view is adoptod as law by thy sect. > 
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OONBTTIONS IN WAKF. 


Liscture IX, incidents as the original both wahf and condition 

are valid according to Hillal and Abu Yusuf. And this 
is correct.^ 

If the wfikif were to say, “ I constitute tin's iny land 
walif ami reserve to myself the power of selling it,” though 
several jurists have held that this is invalid, the correct 
view is that the wahf is lawful, and if the appro pria tor 
exercises the power of sale, the proceeds of the sale be- 
come imlcf in lieu of the land. 

The wakif or the luutwalli can sell the property only 
when the power of sale has been expressly reserved. In 
the absence of any such power, the Kazi, if he deem it 
expedient, may anthorize the sale of the propm’ty 

and a re-investment of the proceeds in any sliape con- 
ducive to the proper maintenance of the ivalcf. 

Where a wahf lias been made in favour of the public 
mosque and some great evil seems imminent to Islani to 
avert which ifc becomes necessary to borrow tlie income of 
the wahf in such case the sovereign is authorized to 
take the income as a loan. 

If the cattle belonging to a imhf become unlit for work, 
the mutwalli is entitled to remove and sell them. 

Things belonging to the mosqne but not needed may be 
sold by the mutwalli with the sanction of the Kazi where 
tln're is one, otherwise at liis own discretion. 

When a village in wdiich there exists a brick-built well 
or reservoir has become completely depopulated, the mate- 
riais of that reservoir or well may, with, the sanction of 
its wakif, or in his absence, of the Kazi, be used for the 
building of another well or reservoir in a contiguous 
village. 

When anything is dedicated to a mosque which after- 
wards becomes ruined, the subject of the dedication does 


^ Kazi Kliaii. 
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not revert to the grantor or his heirs but will be used for 
the nearest mosque. 

When the subject of the wahf is unfit for the purpose 
for which it is intended, the wahf will be avoided. For 
example, if a piece of land be dedicated for a cemetery 
and a. corpse be even buried in it, but if it afterwards 
appear that the place is unfit for a burial-ground and 
people are unwilling to use it as such, the dedicator may 
sell it, for the pla.ce is not suited for the purpose for wlii<di 
it is intended, and that circumstance would avoid the wahf. 

If a land dedicated to some pious purj)ose has become 
uncultivated, and owing to its distance from town no per- 
son is willing to take a lease thereof and no profit can be 
derived from it, nor can any buildings be raised upon 
it, such land may be sold according to Kazi Khan. 

Similarly if a luvAjarhhaneh} is burnt down, the wahf 
ceases, or if shops are dedicated for a bazar and the siiops 
and bazar are all burnt down, the wahf ceases and the 
land reverts to the heirs of the grantors. 

If a road or patli which leads to a^ mosque beconu;s 
dilapidated, it can lawfiiily be repaired with the funds of 
the mosque, when it is the only mode by whicli the meinbors 
of ijae congregation can gain access to the mosque. Simi- 
larly, if a luniiarkluiiieli is cretited on the banks oi‘ ii 
river and people have access to it only by means of a 
bridge, if the bridge becomes dilapidated it may be 
repaired out of the funds of the 

If a or musjid becomes ruined, and tlie 

place wbere it is situated is abandoned entirely, its mate- 
terials may be sold witli the permission of tlie Kazi and 
the proceeds applied to the purposes of the nearest Imuju r- 
kUdneJi or mosque, though some have said it would revert 
to the grantor’s heirs. 


‘ A for iravollors. 
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WAKF-UL-MAKIZ ; WAKF BY THE SICKr 


Lecture IX. 

WoJ:f by a 
person 

from a mortal 
illiiosa. 


Section V. 

WAKF»TJL.MAEIZ ; WAKF BY THE SICK. 

Sliaik Imam Abu Bakr Mohammed ibn Pazl has stateti 
that wakfa are of three kinds — 

(1) . Those made in health (t. c., to which operation is 

given in health). 

(2) , Those made whilst suffering from a mortal malady. 

(3) . Those made wuth the object of taking enect after 

death. 

In the case of the first, (actual or constructive) change 
of possession" is necessai:y as in tlie cast; of a hiha. In 
the case of the third, as it would take effect after deatli, 
delivery of possession is not necessary, but it will operate 
only with a. reference to one-third of the wakif’s property, 
as in the case of a legacy to a noii-lieir. 

In the case of the second, it is valid with reference to 
one-third, but delivery of possession and appropriation 
(constructive or actual) are necessary as in the ease of a hiba 
made in death-illness. And in the Tahtiivi^ it is meiitioii- 
ed tljat the legal characteristic and incidents of a 'wakf^ to 
wliicli operation is given during illness, are the Si^ine 
as that of a wakf to which operation is intended to he 
given after death, that is, it is valid with reference to 
one-third of the wakif’s property.'^ 

A person suffering from deatli-illness makes a wnfc/ of 
his house, it is lawful and valid if it does not exceed one- 
third of his estate, but if it exceeds the one-tliird and the 
heirs consent, it would be valid in its entirety, but if tlie 
lieirs do not consent, the wakf will be avoided as regards 
the excess over a third. If some of the heirs consent and 
the others do not, the %vakf in excess of the one-third will 
be^valid in proportion to the shares of the assenting heirs. 

^ Lii. delivery of possession and setting apart. ^ Kazi Khan. 
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If one of the non-assenting heirs sells his share in the Lecture ix. 
portion of the property respecting which the walcf is dis- 
allowed and subsequently it is discovered that the wakif 
has left other properties besides, so that the wahf can be 
valid ill its entirety with reference to the property dedi- 
cated, owing to its forming less than one-third of the 
entire estate of the wakif, the sale by the heir will not 
be set aside but he will have to pay the price thereof 
for the purchase of other property to be added to the 
Wid'f. 

If a person suffering from death-illness makes a imhf 
of his house and all his pro jierty is involved in {lit. sur- Waif hy an 
rounded with) debt, the house will be sold and the tva/if deLh-iiinesa. 
will be set aside. Similarly, if a person were to purchase 
a house and make it a vjcikfy after which a claim of pre- 
emption is made in respect of it, which claim is established, 
in such a case the wakf would be set aside. 

If a person were to purchase a property under an in- 
valid sale and after obtaining possession were to make a 
ivd/i-f thereof, it would be lawful and he will be liable 
for its price to the vendor. And if he were to turn 
a house similarly purchased into a mosque it would be 
valid according to Ilillal and all our learned. 

If a person make an acknowledgment that some pro- 
perty of which he is in possession is his mxlkahA-'moidcooja^ Tlic ac- 
his statement will be credited and the land will be dedi- 
cated to the poor. 

If a person says this land is the sadkahd-rnmikoofa of 
my father,” and his father is dead, his acknowledgment 
will be valid ; but if his father had died leaving debts 
and there is no other property of the deceased out of 
which the debt can be paid, so much of the ivakf land 
as is necessary to pay off the debt will be sold and the 
deceased’s liabilities will be paid and the remainder 
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Lecture IX. will be wahf. If there happen to be any other heir of 
the deceased who does not acknowledge the wa\f\ his 
share will be excluded from the wakf that he may do 
whatever he likes with it/’ ^ 

If a mail declares that a particular piece of land was 
mdlmh^-ynxmlwqfa i^^^ owirself, or that he should ‘^eat” 
out of its produce and feed others with it, such a umkfi^ 
valid ae*eording to Abu Yusuf. And the jurists of Balkli 
have adopted this doctrine of Abu Yusuf and have held 
that both the condition and the wakf are valid ; and Sailr- 
ush-Shaheed has said that the fativa is according to the 
opinion of Abu Yusuf. 

A person makes a imkf for the poor on condilion Idiat 
he should maintain himself tljerewith during his life- 
time, such waff is valid according to Abu Bakr Askaf, 
If a person were to say I have made this property a 
ivakf for myself, ” it would be valid according to Abii 
Yusuf and after the appropriator’s death the property in 
question will be applied to the benefit of tlie poor, 

Ansari has stated in his work on 'walcf^ that when a 
person constitutes a in the following terms, Tliis 

my land is Widf for the sake of God in perpetuity and its 
produce will be applied to my uses as long as I live,” and 
adds nothing further, it is valid ; and when he dies its 
benefit will go to the poor. Khassaf lia,s stated that 
when a person declares, this my land is 'walf or mdkah- 
i-woiilwifa in this way that its produce will be applied to 
my uses as long as I live, after me for my children, and 
after them for my grandchildren in perpetuity as long as 
my descendants exist, and should there he none of them 
tlien to the poor,” such a nmkf is valid, according to 
what Abfi Yusuf has stated. And in some of the rawayeU 

^ is tlio cane vvh(ni there is no other proof of the wakf excepting 
the niau’s sLateiuejLil or ikrar. 



WAKF-CIj-MARIZ ; wakp by the stck. 


343 


(authorities) it is said that if a person ma.kcs a condition Lecttok ix. 
to pay his debts and expenses out of the imhf, the condi- 
tion is valid. 

When a man has made an anpi-opiiation of land or Trasis f«r 

^ ^ Lite pa3^rnoTit 

sometliing else -with a. condition, that the Avhole or a part of t Ikj dobts 
of it shall be for himself while he lives and after liim for or nlr oOieV 
the poor, the appropriation is valid according to Abu 
Yusuf and the Shaildis of Balkli have adapted liis opinion, bim. 
and iliQ: faiwa is in conformity with it as an inducemeut to 
the making of apjjroprin.tions^^ There are several ways in 
which tliis may be done, as for instance, by a person 
siiying on condition that he will pay my debts out of the 
produce, or ‘‘when death happens to me, if I slionld l)e in 
debt, that he will begin witli the payment of my debts,’’ 
or “ when death happens to siicli an one, take every 
year one-tenth sliare of the produce and apply it to the 
performance of the haj or pligrimage to Mecca on his 
a(:count or on the expiation of his vows and so and so ” 

(naming something) ; or “ Take every year out of this 
mdkah so many dirhems and expend them in such a 
manner and the remainder so and so.” In all these cases 
tlie would be lawful. Aiid if the approp)riator were 
to say “ This is a to Abnighty Cod, 

[and the inutwalli] tvill pass its produce to me while 
[ live, ” without adding anything more, it would he law- 
ful, and after liis death, the benefit will go to the poor. 

So also if lie should say, “ This my land is a mdkah- 


'^mmtkoofay he (meaning the mutwalli) will pass the 
produce to me while I live, then after me to my child and 
b^iy child’s child and their 7iasl forever, while tliere are 
ii^ny and when they cease, to the indigent.” This also 


^ Uafld-al-mnlitar, Til, p. 572 ; Alainf^iri, TI, [). 495 : Unil lic^, p. 507 ; Kazi 
Khan, III, p. 328. Tlio Shiah Law is in utter conflict on tlds point. 

* Sec ante, p. 280. , 
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Lecture IX. would be lawful. So also if lie, sboilld inake it a condition, 
That he may maintain himself ^ and his child and pay 
his debts out of the produce and that when death happens 
to him the produce of the estate is for such an one, the 
sop of such an one, and his child and child’s child and hi$ 
nasL^^ Or, if he should begin by saying for such an one 
and then for himself,” it would be lawful as conditioned, 
the putting himself, first or last, maldng no difference. A 
person makes an approj^riation for the poor with a condi- 
tion that he may eat and feed others ” (out of its produce) 
so long as he lives and tliat after his death it is to be 
for his child and in like manner to liis child's child for- 
ever while there arc any descendants,” the loakf is lawful, 
with such a condition. 

Condition When there is a condition in the ivakf ^Hhat he may 
exchange the land for other land as he pleases and that 
the land so obtained shall become wakf instead of the 
iivst, ” the appropriation and the condition are lawful 
according to Abu Yusuf, and so also when there is a con- 
dition tliat. he may sell and inake an excliange for tlie 
price.” And it has been said that Hillal was of the same 
ojiinion and the fatwa is in conformity with it. But after 
the exchange has once been made it cannot be made a 
An exchange secoud time, unless there are words indicative of an inten- 
dob-xrB^Thc^' tiou that he may exchange continually. When the words i 
(‘xcrcise of are that I may exchange for other land, ” he cannot 

the power a P . " . t) x i 

second tirao exchange lor a mansion nor vice versa. But he may pur- 
tionapimrent Idiiraj land with the price. When the power to 

exchange is reserved to himself he may appoint an agent 
for the purpose, but if lie should bequeath the power to an 
executor, the executor of such executor cannot exercise it. 
And if the power is reserved to another and himself the 
other cannot exercise it singly, but the appropriator himself 
may lawfully do so. When the power to exchange is given 
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^ to that may preside over this it isdawful, hBctvaB IX. 

and every preMdent may exercise the power. But when 
, the appropriator has declared on condition that such an 
one shall have the power of exchanging/^ the person au- 
thorized cannot exercise the power after the death of the 
w^kif without an express condition to that effect. The 
Jcyttm or administrator has no power to exchange unless 
expressly authorized to do so. And when it is made a 
condition that he may exchange, the appropriator may 
also exercise the power without a similar condition in 
his favour. 

Without an express condition in the wakf\ the land 
caiinot be sold or exchanged, though it should be saltish 
and useless. In one place Kazi Khan has said that the 
judge may order its sale, though there should be no con- 
dition to that effect when he thinks it expedient, but in 
another he denies that the judge has any such power. 

The most trustworthy opinion, however, is that the judge 
may lawfully order the sale of land if it be quite useless 
and there is no income derived from it, provided that the 
sale is not at an inadequate price.* 

Wlien a man has said, My land is a sadkah-i-mou- 
hoof a to Almighty God for ever, on condition that I may 
employ the produce as I please,’^ he may lawfully do so. 

But if he should give it to the indigent, or employ it in 
-pilgrimage, or bestow it ujjon a particular individual, he 
cannot reclaim it. And in like manner, if he should say 
I have given it to such an one,” he has no power to 
reclaim it. He may give it to one set after another, yet 
if he were to apply it to himself the wakf would be void. 

It would be different if he had said on condition that 
I may give it to whomsoever I please.’’ 

Where an appropriation is made subject to a condition 

* Bail lie, p. 597 ; Alamgiri, II. p. 404. 
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Lecture IX. that thp w^kif shall have tlie power of giving the produce 
to whomsoever he pleases, the is lawful ; and he shall 
have the power of doing whatever he likes with the 
income during his lifetime, but cannot make any disposi- 
tion respecting it to continue binding after his death, nor 
can he apply the income to his own purposes, {lit. cannot 
eat of the produce himself). His doing so, however, will 
not avoid the ivakf. But he may bestow it on anybody 
he likes, A man makes a wakf of his estate on condi- 
tion that tlie administrator may give the produce as he 
pleases, this is hiwful ; and he may give it to both rich and 
poor. If one should say, on condition that such an one 
may give the produce to whomsoever he pleases, ” it is 
lawful; and the power may be exercised either during the 
lifetime of the appropriator or after his death, and the 
person so authorized may give the income to his own 
child a nd nasl^ and also to the child and 7iasl of the appro- 
priafor, but not to himself. [It is not clear wliat the 
effect will be, if the person authorized w^ei’e to take the 
profits of the wakf estate himself. The A la mgiri goes on 
to say that “ the power does not pass out of his hands 
on his saying ^ I have given the produce to myself.’ ” A 
mere declaration may not have the power of destroying 
the power, but will not an unlawful application of the 
income to his own use amount to breach of trust?]* 

If a. person were to say, “ My land is sadkah-i-moithoofa 
for the sons of such a one on condition that I may select 
of them whom I please,” it would be as he has said, and 
he may select as he pleases or give the whole to one ; and 
if he were to say, “ I make no selection this year,” it 
would be lawful and the produce would be [divided] 

' What follows is not reco|?nized by the jurists of Balkh, viz,, the 
passage “ but if ho were to say, I have j^iveii to the appropriator, the 
irakf would be void neeordiiig to those who say that a man cannot make 
a ■wakj in his own favoni*,” 
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among them all equally. And if he were to Sfiy “ on ix. 

condition that I may deprive whom I please among them,” 
and he were to deprive them all but one, it would be law- 
ful ; and though by analogy he should not be able to 
deprive them all, he has that power also, on a favoriraUe 
construction. But he cannot restore those whom he has 
deprived and the walcf would be for the poor. If he were 
to say “ I have deprived them of the produce of this year,” 
they have no right in that year’s produce and it passes 
to the poor.i 

If a man were to constitute a wak/ in favour of the 
mother of his children (umm-i-wnlad) subject to the 
condition that if she marries after his death she is to 
have nothing, and she does marry but is subsequently 
divorced ; in these circutn stances she has nothing, unless 
it were provided that in the event of being divorced, she 
should be restored to the benefit of the waif. In like 
manner, when a wahf is for the sons of such an one except 
those who go out of tlie city, and some of them go out but 
return again, or when it is for the benefit of the sons of 
such an one who are acquiring knowledge, and some of 
them abandon their studies which afterwards they resume, 
the parties continue to be deprived of the benefit of the 
waJcf, in the absence of any condition to the contrary. And 
if one should make his laud a sadhih settled on his child 
and nasi for ever, and after them on the poor with a con- 
dition that any of them, who may leave the S(?ct or doctrine 
of Abu Hanifa for that of Shafei, shall lose the benefit 
of the waJ(f ; those abandoning the sect will be deprived 
of its benefit. Similarly, if he had said when any one 
of them shall leave the doctrine of the Sunnis and 

’ PatA,wa-i-A]am^iri IT, pp. 495 to 504 ; Baillie, p. 595 et seq. 

^ (lmm-i‘ival(id is the desii^nation j^iven to ii female slave who boara a 
child to her master and thuH become.s eiifranch ised. 
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liicTORB IX. become a heretic he shall be expelled } and one of them 
does apostatize, he is to be expelled. A man and woman 
are on the same footing ; and when it is made a condi- 
tion that if one should depart from the established doc- 
trine he is to be expelled ; and one of them does so and 
then returns, he is not be restored to the benefits of the 
wakf without an express condition to that effect. In like 
manner, when a particular doctrine has been specified 
and there is a condition that if any depart from it he is 
to be deprived, regard must be had to the condition. So 
also, when the condition is “ that if any of my kindred go 
from Baghdad he is to have nought,” respect must be had 
to the condition, except that in this case if he return to 
Baghdad he would be restored to the benefits of the 
wakf?- 

Among conditions that must be respected, Khassfif has 
mentioned a condition that the superintendent shall not 
let the lands, and if he does let them the lease shall be 
void. If the wdkif makes a condition that he shall not 
enter into an agreement for gardening or cultivation on 
the basis of division of produce, or provides that when the 
superintendent lets the land he shall be expelled from the 
office, in such cases if he should act contrary to the condi- 
tions he is to be expelled and the judge shall appoint 
another, whom he can trust to carry out the condition. 


Section VI. 

ALIENATION OF WAKF PROPEETT. 

As a general rule, it may be stated that the private 
alienation, temporary or absolute, by mortgage or other- 
wise, of wakf lands, even though for the repair or other 
benefit of the endowment, is illegal according to Mahom- 

* Alamgiri II, p. 501 j Baillio, p. GOO. 
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medan law. Accordingly, when once a property has been 
constituted waft/, all riglit of proprietorship ceases, and it 
cannot be alienated or transferred by sale or gift, nor is 
it subject to the rights of inheritance.' A valid settle- 
ment by way of wakf made inter vivos, that is, which is 
not dependent for its operation upon the death of the 
testator, cannot be revoked, nor is it affected by the subse- 
quent misconduct or misdealing of either the settlor him- 
self, or those responsible for carrying out bis behests so as 
to render it alienable, or to destroy the character of in- 
alienability impressed by the constitution of toalcf.^ 

It must, however, be proved that the land is endowed ; 
a mere nominal endowment will not prevent alienation.® 
Grants to an individual in his own right for the pur- 
pose of supplying means of subsistence have been held 
not to be wakf.^ It must, however, be remarked that the 
nature of the grant would be modified by the circum- 
stances of the special case. Where the grant is not ab- 
solutely to the grantee, and it appears that it is meant to 
provide means of subsistence to his descendants, the Ma- 
hommedan law will regard it as a valid wahf. Again, 
where the grant is made to A. under the name of wahf 
and no mention is made of any further trust, it will never- 
theless be effectual in creating a trust for the poor, after 

^ Moulvee Abdoolla v. M. 8. Rajesri Dosseetj 7 Sel. Rep., 2G8 ; 8 D. A, 
1810, p. 26G : and see M. 8. Qadira v. Shah Kitheni'-oo-deen Ahmud^ 3 Sol, 
Rop., 4^)7 ; Ahid Hasan v. Hoji Molutmmad Masih Karbalai^ 6 Sol. Hop., 
87 ; Kxdh Ali Hoosein v. 8yf Aliy 2 S(d. Rop., 139 ; Moid'vee Ahdoolla v. 
Rarnzoo Dye, S. 0. A., 184)7, 192 ; Jewnn Doss Sakoo v. Shah Kuboer- 
ood'deeHy 2 Moo. T. A., 390, S. C., 6 W. R., 3. Syud Asheeruddeen alias 
Kalla Meah v. Sreemidfy Drobo Moyeey 25 W. U , 557. 

* Doyal Chand Mullick v. Syad Karamat Ali, 16 VY. R. p. 116. 

® Juddo Nundan Burral v. Kalee Goomar GhosOy S. D. A., 1852, p. 33L 
For tlio toat of a nominal endowment, aoe the case of Oimya Namin Sircar 
V. Brindahun Chunder Kur Chowdhryy 3 W. R., p.. 142. 

^ Bibce Kiineez Fatima v. Bibee Suheba Jan, 8 VV, R. p. 313. 


Leotubi IX* 
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Lecture IX. A/g decease ; and A. will have no right of property over 
the subject of the grant. 

But when a heritable estate is burdened with a trust, 
the keeping up of a saint’s tomb, it may be alienated 
subject to the trust/ The first question in such cases is 
whether the estate is heritable. If there is an actual 
dedication as wakf^ it is submitted it would not be heritable. 
If there is no express constitution of the estate as wahf, but 
a trust has been created expressly for the purpose of main- 
taining the saint’s tomb, the legal effect would be the 
same. But if the property has been treated all along as 
heritable, in that case only the principle laid down in the 
case referred to can apply, and the property can be alienat- 
ed subject to the trust. 

The courts, however, in some cases, have clearly gone 
beyond the Mahommedan law in holding that tlie whole 
of the profits must be devoted to religious purposes in 
order to constitute a valid vnikf ; and the decision in 
Fattoo Bihi Fnttoo Bihi V. Bhumd Lall Bhuhit seems to be in direct 
conflict with the Mahommedan Law. The English doc- 
trine against perpetuity is not recognised by that Law ; 
and, accordingly, where a property is burdened with a 
trust which is ostensibly lasting in its character, such 
property is considered to be tied for that purpose, and 
consequently inalienable. It may, therefore, be submit- 
ted that the decisions in which such rvahfa liave been held 
to be inheritable are not in accord with the principles 
of the Mahommedan Law. 

In the case of Dalrymple v. Khoondkar Azeezal Tslam,^ 
it was held that if an endowment be wholly imlcfy a miit- 
walli is incapable of granting a lease extending beyond 

^ Fnttoo Bihi v. Bhurrnt Lall Bhukut, 10 W. R. 299. 

- S. D. A. 1858, p. 586 ; see also Shoojat Ali v. 7Atmcerooddeen, 5 W. R. 
p. 158. 
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the period of his own life. If, however, the office is here- Lcc tueb IX. 
ditary, and the inutwalli has a beneficial interest in the 
endowment, the property is looked upon as an heritable 
estate burdened with certain trusts, the proprietary right 
of which is vested in the inutwalli and his heirs, and he 
can exercise the right possessed by other proprietors, of 
granting leases even in perpetuity. It is difficult, how- 
ever, to understand what is implied here by the term 
wholly If it is intended that the dedication 

sliould be wholly for religious or pious purposes, the view 
is admittedly erroneous ; for it has been already abundant- 
ly shown that private wakfa or settlements in favour of 
children and others, and even in favour of the wakif, are 
lawful. In such cases also the mutwalli is a trustee on 
behalf of the beneficiaries. Can he then, with or without 
tlie consent of the beneficiaries, (or of other beneficiaries if 
he be one of them) , grant a mouroosi lease ? It is submitted, 
he cannot ; for, by allowing him to do so, it would be in- 
juring the reversionary interests of the succeeding benefi- 
ciaries. 

In connection with this branch of the question it must 
be remembered tliat the mere charge of certain items 
which must in time cease on a wakf estate does not 
render the dedication invalid.i Nor does the mere 
stoppage of religious services start limitation against a 
%vakf. 

Lands belonging to aMahommedan, which are occupied 
by tombs, cannot be sold in execution of a decree.'^ Nor 
can a ma>hbam or burial-ground be alienated, for it is wakf 
from its nature.^ A general dedication of land for the 

* Muzhoor-ul'iruq v. Piihraj Dilarcy MohapuHor, 13 W. U. 235. 

^ Voyat Cluwd MuIJirk v, Sijud Karamof A(i, 1(> W. R, Jl(>. 

S. 1). A. Reng. Sum. [>. '10. 21^1 Novr. 1842. 

" 5th Ducumbor ISIG, S. D. A, N. W. P. ]>. 250. 
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liECTUHE IX. purpose of a cemetery establishes wahf, and excepts the 
same from descent to the heirs/ But the existence of 
tombs on land, unless it is constituted into a mahhara, 
does not prohibit partition, except as to the actual spot 
covered by the tombs.* 

Where certain Inaam land, granted for the service of 
a mas j id, was attached in satisfaction of a decree obtain- 
ed by a mortgagee of the property against the descendants 
of the original grantee, who had mortgaged it to him, il 
was held that by the Mahommedan law the mortgage 
was illegal and void, as land appropriated to religious 
purposes could not be sold or mortgaged by any of the 
descendants of the original proprietor ; and the Court 
a, greed that the attachment should be raised. 


The mutwalli may, however, under special^ circum- 
stances, pledge the 'wakf property, either wholly or partially, 
with the sanction of the Kazi, as previously stated, and may 
even alienate a portion of the property. But any such act 
done without the permission of the Kazi is wholly void and 
inoperative. 

Monivee Ah MoulvcG Abdoollah V. BajesTi Dossea and 

dooiiak V. Ra- another,^ the plaintiff (who was the appellant in the 
jebn Dobhta. Court) sucd as the mutwalli of a mosque for the 

rents of certain lands attached thereto. The defendant 
Rajesri Dossea pleaded that one Mahomed Ufzul, the 
late superintendent, borrowed from her husband 51 
rupees for the repairs of the mosque, and mortgaged 
to him the rents of the 8 cottahs and tank for three 


years, providing in the deed of mortgage, dated 9th 
Jeyt 1219, that the debt was to bear interest at 1 per 
cent, per mensem for those three years, and that at 


» 5 S. D. A. Koi). (Beng.) p. 130, 30Lh July, 1831, 
3 Sol, Ro]>. 201., Bom. S. A. 1831). 

7 Select Jtepoi’ts, p. 208. 
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the expiration of three years, if the debt were not paid Lkcture 
off, the rent of the 8 cottahs, 5 sicca rupees per 
annumj should be sold to him for the debt, and the 
rent of the tank, or 1 rupee per annurn^ paid to tlie 
superintendent for the expenses of the mosque. She 
contended that as the debt had been incurred by 
Mohammed Ufzul for the repairs of the mosque, and the 
mortgage liad not been cleared off, the engagement was 
binding on his successor, the present plaintiff. The first 
Court decreed the plaintiff’s suit, but it was dismissed by 
the Lower Appellate Court on the ground that the mort- 
gage was created for the benefit of the mosque by the 
late incumbent and was therefore valid. On appeal by 
the plaintiff, the Suddcr Court held, in accordance witli 
liie fatwa of the Law Officers, that tlie alienation by 
mortgage of land devoted to religious purposes, and of 
the produce of such land, was invalid, and that tlie fact 
:>f the land being mortgaged for the repair or other 
benefit of the mosque, did not affect the case. 

Wlien the sale of wakf property is set aside oji tlie 
ground that it was not alienable and it has Imppened ” 
hat in the intcrviiJ erections have been made by tlio 
Mireliaser, he would be entitled to remove those erections 
irovided that they can be separated from the ivakf pro- 
)erty without injury to it. If tliey cannot be so remov- 
kI, as ill the case of trees planted by the puT*chas(n’, the 
fazi may, in liis discretion, direct a legitimate compensa- 
ion, provided the erections distinctly add to the value of 
he VKikf property. If the erections have been made by 
ailling down the original wakf hmUling, or the trees are 
'lanted from grafts taken from wakf properties, the pur- 
liaser is not entitled to receive any compensation for 
liem. He is only entitled to recover back from his vendor 
lie value pnid by him. 
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Lectuek IX. 


Mode cf 
disbursement 
when })roor 
of ensLom 
wanting. 


No alteration made in a building by the purchaser 
or anybody else would cdiangc the character of the wakf, | 
Tlie purchaser would be liable for any loss occasioned to | 
the ivakf by his alteration or addition to the wakf build- | 
ing, and for restoring it to its original condition, but he 
will not be entitled to any compensation on account of 
any improvement, unless those iinprovements are dis- 
tinctly separable. 

The purchaser will not be entitled to remove any erec- 
tion made by him, if from such erections an advantage s 
accrues to the nuikf. For example, a man makes a better | 
oven for preparing bread in place of an old one, he 
not remove it, nor is he cmtitled to any compensation for j| 
it. But if he fixes lamps he can remove them, or if they| 
are left, he is entitled to compensation. ! 

The purchaser is entitled to recover the value of thei 
building at the time when the sale is set aside aiid not tlie 
price paid by him. For example, if a man purchases a i 
honse for ten thousand dirhems and lives in it, and the 
house has become dilapidated he is not entitled, when tlie 
sale is set aside, to the price wdiich he paid for it. If ^ 
the value has increased, tlie purchaser would be entitled 
to receive the enhanced price. 

If there is no proof forthcoming as to who are entitled 
to the benefit of a ivakf, or as to the mode of dishurse- 
ment followed by tlie mutwallis of former times, the luakj 
should he applied for the benefit of the poor. 

When a ivalf is set aside on legal grounds, that is, 
on the ground of invalidity, the property reverts to th( 
grantor or his heirs; and in their default goes to th 
public treasury (hait-ul’-'indl) . But as long as the wal{ 
can be uplield, the property will not go to the hait-ul-mdl 
hut will be applied for the help of the poor and the rieedj 

* Compare the KSbialiLaw. According to Englisb Jaw tbereisiio csclioaJ 
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or for any charitable purpose by which benefit is likely to 
accrue to the public at large. 

A public %ml{f created by the sovereign can never be 
set aside on the ground of invalidity or otherwise. For 
example, a dedication by the sovereign or A'lneers for a 
mosque or a cemetery, a tank, a canal a.nd such like ob- 
jects, or for the support of men of learning, or students, 
cannot be set aside, though the administration of the 
wahf may from time to time be modified by the Kazi in 
accordance with tlie requirements of the time. 

A person makes a 'wakf for the habitation of his wife in 
the wakf building, and then dies. The widow afterwards 
re-marries. She loses her right of habitation and even if 
the second husband divorces her, she does not recover the 
right. 

Wlien a house is dedicated for the habitation of certain 
‘ndividujtls tliey cannot partition the <lwelling a/rnong them- 
elves. But wlien a dedication is made for the residence 

the members of a certain family, only those who are 
naliram to eaAdi other may reside in it, unless the dwelling 
3 divided into apartments or rooms with doors, where a 
emale may live with her husband without beings subjected 
o the intrusion of a ijluiir-mahrani male living in the same 
LOUse. For example, if a house is dedicated for tlie resi- 
ience of a family consisting of two married sons and two 
riarried danglitei’S, in order that tlie husbands of the 
larried daughters may be able to live in tlie same house, 
here must be separate rooms set apart for the sons and 
aiigh ters respecti vely . 


’ n trust in fen of lands iipf)n fniliim of the cestui fjui trust nnd of any 
L>raon to clairij tlie lands tliroiif^h tlin sottlor ; see Jinr/jess v. Whrate 
den., p 17(3 ; Taylor v, llayyarth, 14 Sim., p. Id; Cor v. Parker, 22 Boav., 
38. As for the Tneaninrr of tho term hait-ul-wM, see “ Bersonal Law of 
m Mahonimedans.” In tlic proper sense of tlie term, there is no escheat, 
uder the Mahommodan Law, of laiuLs constituted auikf. 
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CHAPTER XIL 


Section I. 

THE SHIAH LAW RELATING TO WAKE. 

WaJefy according to the Shiah doctrines, is an act the 
effect of which is to tie up the corpm or substance of a 
thing, and to leave its usufruct free. According to the 
Jawahir-ul-Kalfim, the object of ivahf is the continuance 
in perpetuitj of a benefaction in the service of the Deity. 
The express word by which it may be created is i. e., 

I liave dedicated but as already jiointed out before, 
in relation to the Hanaii law, a wiikf may be created bj 
any other expression when the intention is a^pparent. 
The Jawaliir-ul-Kalam states that there is nothin^: in law 
to debar the creation of a wakf by the use of any othei 
expression besides walcafto. For example, a wakf may ht 
created by the expression hara^rdo (^*^1 have conse- 
crated”) or tussiiduqto I have given in alms.” But as 
absolute perpetuity is not a necessary incident of these 
expressions reference must be made to the intention of 
the donor. The meaning of this is, when the intentiou 
of the grantor is clearly to create a ivakf^ whatever ex- 
pression he may have used, the dedication will take effect, 
but where the term ivakf itself is used, the dedication will 
take effect as such without any question. If a person make 
use of an expression which does not in any degree, convey 
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|ihe idea of ivabf and yet acknowledge that he intends 
make a wakf thereby, it will take effect as a wal'f, 
f a man were to say, I have consecrated this house for 
he poor and given it in perpetuity,” it would bo a ivakf. 
If he were to say, 1 have tied up this property and given 
it in the way of God,” or that I have tied up this pro- 
perty and given the profits in the way of God,” it would 
be a 'walcf. 

Where a trust is expressly created, the introduction of 
words of gift does not change the character of the vmkf. 
This question was coJisidered at some length in the case 
of P/mdia liihi wml otli'Crs v. Ilaji Alohmmned Kmcm L^pha- 
lutni and of hers decided by Pigot, J., on the 31st of 
Miirch 1884, upon the coiistriiction of the will of Nawa-b 
Sidi Nazir Ally Khan. By his will the Nawab had 
devised all his property to an executor, wiiose heirs the 
laintiffs claiined to be, on certain trusts which were 
lurely discretionary. The plaintiffs contended tlnit the 
evise was an absolute gift to the executor. Moor Moham- 
ned Kazem. The defendants contended that though the 
erni ivakf was not used in the document, which wais 
in the English languiige and form, it was a valid njakj\ 
The will was as follows : 

“ This is the Last Will and Tostamont of mo Nawah Sidi Na/ir Aliy 
Khan of Ihillyqunoe in tlie Hubu.rl)S of tho town of CalciiU}), zomimhir, 
whereas I am indebted to various ])Orsons in largo sums of Tnom.'y sucli 
loans being secured to them by mortgages over my real Lstalo in Cnl* 
eiitta and in the Mofussil and my }h*omi.ssory Notes aiid wlien'as being 
about to leave India 1 am desirous of making a Tc'stameul.ury dis[)osition 
of my property in the event of my decease, 1 give devise and bet(ueath all 
my real and personal Estate wliatsoever and wheresoever of whieb I sliall 
bo seised and possessed at the time of iny death unto Meer Moliamm(‘d 
Kazem Jowahory of Chitpore Koad in Calcutta upon Trust at his discre- 
tion and at his absolute authority and as and wdmn he or any otlier of 
tlio Trustee or Trustees for the time being of this my will sliall think 
fit to sell and dispose of eolleet and got in and eonvei’t in money all and 
singular my said real and personal Estate or any <n’ such |Hjrtion thereof 


Lecturr X, 


Plindia Bili 
V. Mohammed 
Kazem Lsplia- 
ha II I (nnro- 
l)orted). 
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Lecture X. as iic the said M. M. Kazim or any other Tnistoo or Trustees for th (3 

tim(5 lunn<>- of this my will shall in liis or their discretion tliink fit or 

advisable and upon further Trust by with and out of th(3 inoneys to arise 
from such sales and collection to pa,y satisfy and disclau-ge all my just 
debts and fnuoral and Testamentary ex])ences and upon further Trust to 
lay out and cxp(md such portion of the surplus of the said mouies as the 
said Trustee for the time boiii'^- of this my will shall think fit in the c;on- 
struction or building of a mosque Imambara or MaboiYimedati religious 
instiiution to bo calle<l b}'- my name for the performance and obsorvaiico 
of religious cert'iuonic^s aud festivals and acts of piety and charity incul- 
cated in and enjoined by the Mabommedaii I’eligion th(3 nature character 
and extent of which shall be in the entire and absolute discretion of the 
Trustee of this my Will for the time being and upon f urtlier trust to lay out 
and invest tlio llesidue of tbc said monies after })aymont of t-lie (a^tst of 
the construction of ibo said Mosque Imambara, or other Mahommedaii 
religious Institution as aforesaid in or npou Securities of the'. (Jov er/imeut 
of India or in or upon the purcliaso of real property in Ih'iigal aTid I 
direct that the said Trustee or other tlio f’rustco or Trustees for tlm time 
being of this my Will shall hold the inb'rest rents and profits of tlie said 
Seemrities or real pro|)erty in wliicli the said monies may from time to 
time bo invested u|)on trust to a|»ply the snine in and towards the repairs 
maintcnauce and preservation of such parts of tlie said real estate as shall 
not have been sold as w(‘ll as of the lasal estate in which the said Trust 
monies may bo invested and the payment of all rents lie venues Taxes 
and otlioj’ outgoings aiul expcnces iucideiital thereto and upon Trust to 
apply I Ih 5 surjilus or balatuu? of such interest rents and jirofits and also 
the 1‘ents and income arising from such ])arts of my said estate as may 
not l)e sold as follows tlniL is to say as to such portion thereof as the said 
Trustee or other the Trustees for the time being of tliis my Wifi shall in 
bis or their judgnumt and discivition think fit in and towards tlu' per- 
formance and observance of religious ceremonies and festivals and acts of 
pit.'ty aJid charity immlcatcd in and enjoined by the Mahomodan religion 
the nature character and extent of which shall be entirely in the judg- 
ment and discu’etiou of my said 'I’rusteo or other llie Trustee or Trustcajs 
for tlie time being of this my Will aud as to tlu? balance or residue thereof 
to and for tlui absolute use and boueht of the said Trustee or otlier the 
Trustee or Trustees for the time being of this my Will and 1 give aud 
bequeath the same unto liirn or them his or their executors administrators 
or assigns accordingly. 

**###*#*** 
Provided Also and I further declare that it shall lie lawful for the said 
Trustee or Trustees for the time being of this my Will at any time or from 
time to time in the disc-retion of the said Trustee or Trustees to sell or 
dispose of any stocks— funds — securities or lands wherein any of the Trust 
moneys for the time being shall or may happen to bo invested and to 
invest the money to arise, from siicli sale in any otii(>r stocks or tuuds or 
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oi.Lcr GoverniTient seonrltios or in pnrcbase of real estatoB in Bengal and LrctitrtT- X. 
way or transfer the same as oceaaiun shall require or shall be tlioaght lit. 

Jbovided also and 1 hereby declare tliat in case the said Moor Alohammed 
Kazom shall die in my lifetime oi* shall renounce the execution of tiro 
^'rusts hereby created or in case the said Meer ]\1 ahoinrned Kazem or any 
'J'rustee or Trustees to be apirointed under tliis present jrrovision shall die 
or shall bo absent from Bengal for the space of six eorrsecutive calendar 
months at one time or shall otherwise become niiAvilling or unable' to act 
in tin; aforesaid Trusts tlion and so often as tin' same shall liappen it shall 
be lawful for the sai<l JMeer Mohammed Kazem or other tin; Trasteu; for 
tiro timeheing or if tliere; be no Trustee llien for the Ex(;cutors or ad- 
minisirators of tlie last deceased Trustee to nominate any fit person 
or ]ici'Sons to supply the place of the Trustee so dying residing abroad or 
becoming unwilling or nnalilo to act as aforesaid aTid that irmin'diately 
after eveiy such appointment tlio said trust estates monies and elTeets 
stocks funds or aecnriticxs shall be convT‘y(?(l or transferred in such manner 
ttmt the same may vest in such new Trustee and siicii new Trustee; shall 
have ami be cjipablo of ('xn.'rcising all tiie powers and a-uthoilties wliatov(;r 
h('r(Mid>ofore contiilning in the same manner to all iiiteots and ])urjH>s<;s 
as if ho or they had been a]){M)inted a Trustee or Trustees by this my 
Will #**##* 

The learned judge with reference to the principal con- 
tention, held as follows : — 

Now, it is contended that by this document Nazir Ally 
gave his estate to Meor Mohauimed Kazem subject to 
trusts merely colorable and not intended to be carried 
out. The r|uestion is, whetlier this contention is a valid 
one. The principal case relied on l)y Mr. Phillips was 
Morice v. The Bishop of Ihvrham^ Now, in this case it 
appears to me the cpiestion is not wliether a good trust 
Avas created, but the plaintiff’s case will not succeed, un- 
less it is shown by her that Meer Moliamnied Kazem was 
not intended to take as a trustee. If he was intended to 
take as a trustee, he would not take any beneficial in- 
terest. The deed declares tliat Meer Mohammed Kazem 
takes as a trustee. It lies upon tlie plaintiff to show tliat 
be was to take absolutely. There can be no doubt ibat 


10 Ve.s. p. olO. 
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Lkctuee X. there was a trust regarding some portion, in the building 
of the mosque, &g. So far therefore he took as a trustee. 
But as regards the unconsumed income, it has been con- 
tended that Meer Mohammed Kazem took absolutely. 
The will, however, says that he was to take it as a trustee. 
If it had said that the office of mutwalli was hereditary, 
a step might be gained in favour of the plaintiff’s con- 
tention. But it is not so here. It cannot be said that 
the beneficial interest was given to the heirs of Meer 
Mohammed Kazem, when each trustee has the power of 
appointing another person as trustee. Then I am to re- 
gard the various clauses in the will regarding the appoint- 
ment and responsibilities of the trustees, I luiglLt, 
perhaps, if I were not deciding the question judicially, 
have said that Nazir Ally probably intended that the 
property should, or expected that it would, descend to his 
friend’s descendants, each of them successivly, exercising 
his power of appointment in favour of his heir, or some 
of his heirs. But I cannot import this conjecture into 
my judgment for the purpose of construing the plain 
terms of the will. Then it was argued that the mere 
beneficial enjoyment of the unexpended income indicates 
a strong intention to create a beneficial interest and 
did in fact create such an interest. Without examining 
the cases in detail, it is sufficient to say that the cases cited 
by Mr. Kennedy and Mr. Ameer Ali, notably those of 
d, d, Jaun Bihi v. AhdooUah Barber and Advocate General v. 
Fatima Bihi show that no surmise can be founded upon 
the fact that the residue or balance of the income was to 
be enjoyed by the Trustee. That being so, I think the 
contention of the plaintiff must fail, and the issue raised 
whether the estate of Nazir Ally formed part of the 
estate of Meer Mohammed Kazem must be determined in 
the negative.” 



THIS SHIAH LAW HELATIHG, TO WAKF. 3G1 

The SharS^ja defines a walvf in the following terms : — Iectpbi} X. 

Walcf is a contract, the fruit or effect of which is to tie 
up the original of a thing, and to leave its usufruct free. 

The only express word by which it can be constituted 
is ^ walca/to,^ ^ I have appropriated ; ’ for with regard 
to ^ hurrumiOy^ ‘ I have consecrated,^ and ^ sndchiktOy\ ^ I 
have bestowed,’ they are not sufficient to constitute waJ^f Definition 
without accompanying circmnstances, as by themselves to the 
they are susceptible of another interpretation besides 
ivalf. If, however, they are used with the design of 
constituting ivakf, they are obligatory on the conscience 
of the person employing them without any circumstances 
to fix their meaning. And if he should actually acknow- 
ledge that he used tliem with that design, judgment 
should be given against him in terms of his acknoAvledg- 
ment. It has been said, indeed, thaf if he should say, 

^ Iluhhusto 0 StihhuUo,^ loakf would be constituted even 
without any circumstances to point this moaning, because 
He, on whom be peace, has said, ^ Ilahlm ul ad \oa mhhiU 
ul simirat ’ (tie up the original and give away the fruit). 

Others, however, have maintained that there would be no 
iva/cf in these cases without corroborative circumstances, 
as the words by themselves would not commonly be 
so understood ; and this is tlie more approved opinion.” 

And the delivery of possession is a necessary condition Possession 
for the validity of the rvakfd^ But this principle also ^'^cesaary j 

Till 1 1- *1 T- • -I * td 

should be taken subject to the conditions pointed out in quaiifico,- 
dealing with the Hanafi law, that is, actual change of 
possession is not necessary, constructive transfer being 
sufficient. For example, it is lawful for tlie wakif to 
constitute himself mutwalli. In such a case a formal 
change of possession is out of the question. And, there- 
fore, what is intended by the principle is not actual de- 
livery of possession to another, but change in the charac- 
46 
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LiccTURE X. ter of the possession or of the dominion exercised over 
it. It is in this sense that the Mafatih declares that if 
the wakif continue to exercise his right OTer it and make 
no change in the character of the possession, the walif 
will not take effect. Where a dedication is for a public 
purpose, no (express) delivery of possession is necessary, 
for the user of it by any individual is sufficient to consti- 
tute a valid wakf. 

According to the Jawahir, delivery of possession is not 
necessary also where the wakf is in fact a sadkah, a clnirita- 
ble grant. Similarly in the case of a musjid or any rmdUuii 
or object of utility. In these cases the mere non-d(>livery 
of possession will not avoid the wakf. But where the 
donees or beneficiaries are capable of taking possession 
of the subject of dedication, or there is some person who 
can take possession in their behalf and this is not done, 
the vKikf is inoperative. 

When all the conditions requisite for the completion 
of a vmJf are complied with, it becomes absolute (if made 
in health) and cannot be revoked according to our ’’ 
doctrines. ‘‘ On this point, says the author of tlie 
Jawaliir-ul-Kalam, Abu Ilanifa differs from us, tliough 
his disciple Abu Yusuf on arriving at Bagdad dissented 
therefrom. If the subject of the 7iv^/has once changed 
possession and ceased to be under his dominion or has 
come into tlie hands or under the control of the benefici- 
aries or the trustee on tlieir behalf, the wakif cannot 
revoke it or change the conditions of the ivalf or with- 
draw it from the way of God or the purposes to which it 
is dedicated. 

Wa7,]f made All this relates to a ^vakf made in health. But if a 
be constituted at a time when the wakif is suffering 
from a death-illness^ it will take effect with reference to 
the entirety of the dedication, provided the heirs consent, 
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otherwise the wakf will operate only in respect of one- x; 

third of the estate of the testator. For ^valtf is like 
other acts which take effect immediately such as hihuy 
sale and similar obligations.” If the wahf property is 
covered by one-third of the estate, then it is valid as 
regards the entirety of the dedication. If not each provi- 
sion will be given effect to with regard to its priority until 
one-third of the estate is exhausted. 

If a person,” says the Sharaya, should, in death- 
illness, make a ivakj\ gift and muhdbdt sale and emancipate 
a slave, and the acts be not allowed by his heirs, then they 
would be valid if they can be carried into effect out of a 
tliird of his estate; otherwise they are to be preferred 
according to priority of date, and effect is to be given 
to each in order until the third of the estafe is exhausted, 
after which any that may remain is void.^’ 

There is this difference between immediate dispositions 
of property, i. c., dispositions intar vivos and bequests, that 
in the former case the one-third takes effect in respect 
of the existing property, whereas in the case of bequests, 
consideration has to be pa.id to the condition of the estate 
after the decease of the testator. If there happen to be 
many bequests in a walcf, and it is difficult to determine 
which provision should take priority, i. c., when all the pro- 
visions are of the same degree of importance, in that case, 
according to the Shaikh® all the provisions should be given 
effect to and the one-third respecting which the wakf is 
operative sliould be applied to the effectuation of all the 
objects. When a person,” says tlie Sharaya, has be- 
queathed property for the performance of certain diitios, 
some of which were incumbent on the testator and others 


* Sliaraya-iil-Lslam, p. 234. 

^ Mafiltih after the Muhsoot ; Sliaikh Murtaza is meant here, see In- 
OocL, la 31. 
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only discretionary, they are all to be carried into effect if 
a third of his estate be sufficient for the purpose. If the 
third should not suffice and the heirs refuse their consent, 
those duties that were incumbent on the testator must 
first be discharged out of the general mass of his estate, 
and then the others out of a third of what remains begin- 
ning with the first mentioned by the testator, and so on in 
order. If none of the duties are of the incumbent de- 
scription but all discretionary, they take effect only to the 
extent of a third of the estate and are to be discharged 
beginning with the first mentioned by the testator, and 
so on in order until the third is exhausted.^ ^ 


Section II, 

CONDITIONS RELATING TO THE SUBJECT 
OF WAKF. 

These are four ; (1), the subject of the tmlif must be 
a substance; (2), it must be the property of the appro- 
priator, (3) capable of profit whilst it exists and (4) capable 
qj being delivered. Hence it has been said that when 
anything is not existing in substance, the luakf thereof is 
not valid ; ior example, the wakf of a debt payable to a 
person is not valid.^ In the same way the waJcf of a thing 
in substance is invalid if it is not particularly specified ; 
for example, if a person were to say “ I have appro- 
priated a house or mansion,^’ it would not be valid un- 
less he specifies which house he means. The Sharaya 
says, the wakf oi akdr or lands and houses, of clothes, 
furniture and lawful instruments is valid ; the rule being 

^ Sharaya-nl-Islam, p. 248. 

^ Thig must, however, be taken subject to qualifications discussed after* 
wards, soo i>cq. 
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that the wahf of anything from the use of which benefit X 

can he lawfully derived, consistent with the preservation 
of the thing itself, is valid ; thus the walcf of a trained 
dog and cat is valid, from the possibility of benefit being 
derived from them.” ^ The Mafdtih says “ the wakf of a 
dayn or of a thing indeterminate is not valid by reason 
of there being no certainty or identity of the same.” 

With reference to this latter point, as well as the legality 
of the ivakf of profits or of dinars and dirhems, in other 
words money, the question is involved in considerable 
difficulty. The JawA.hir-ul-Kald,m® has discussed the sub- 
ject at some length, the result of which appears to be that 
whilst some of the pati'istic lawyers of the Shiah school, 
like the author of the Shardya and the Mafatih are in- 
clined to hold against the validity of such walcf; the 
Shaikh and most of those jurists, whose views are in 
accordance with the progress of the times, declare that the 
walcf of profits and of monies, when they can be perma- 
nently applied in trade or commei’ce, so that a permanent 
benefit may be derived from the same, is valid, as will be 
seen from the remarks which have ah'eady been made in 
respect of the Hanafi law. This view is in accord with 

' “ Tho wahf of food and sncli likn things is not valid bf^oanso they aro 
coiiBnmcd in their use. Tho walcf of violets, or flowers iu gonerjx], and Imiips 
(hindil)^ mats, &c., arc valid according to custom and times.” Tliis shows 
how clastic tlic rule is, and that one must not go by tho letter of tlio law 
hat hy its spirit. 

^ “ And whether tho walcf of dinars and dirhems is valid or not, tho 
opinion of some is that it is not, and this seems to me to bo more approved 
for it is in accord with tho ancients (mutalcaddamin). And in tho Mahsut 
d is said that there is general agreement about it, with tho exception of 
those who held it valid, who aro few. The reason is tha^ dinars and dir- 
hems are exjxendcd and no further use can be derived from them, and thia 
IS against the principle that a loakf must always be subsisting and its 
profit should be applied for the relief of the poor and other good acts, 
hut when the profit of a thing is always subsisting, as in the case of a 
honey-comb, it is valid,” Jawahir-ul-Kaiam. 
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LtccTCRE X. the altered conditions .of society. The principle, upon 
which the more ancient lawyers of the Shiah school have 
proceeded, in holding that the wakf of money and mundfa 
is invalid, is that such subjects either possess no stability 
or permanence, or that they are expended in their applica- 
tion for the purposes for which they are dedicated. But 
when money is applied in trade, or where profit is derived 
from investments, the objection which seemed to them to 
possess so much force, loses all weight, and it is on this 
ground that modern Shiah lawyers have upheld the 
validity of such wakfs,^ But if the subject of the 'wakf k 
not distinctly specified, but is capa.ble of being ascertained 
by enquiry, such walcf would be valid. For example, if a 
man who is possessed of two houses were to say that he 
dedicated one of his houses ‘‘ either this one or that one, 
it would be valid. 

It is a condition that the property appropriated should 
be the waldf’s ; otherwise the wakf is not valid. If the 
appropriation, however, is made of a property belonging 
to another, the wakf will be validated by the ratification 
of the real owner. 

The waif of a 'tmisliad or an undivided share in a thing 
is valid, and possession of it is to be taken in the same 
way as in the case of a sale.^ 

Conditions It is a Condition that the wakif should be bdligh (adult) ; 
or sliould be possessed of complete understanding, 

a])propriator. ][)0 possessed of the capacity to deal with his pro- 
perty, that is, be subject to no inliibition on the ground 
of incapacity. The author of the Jawahir is inclined to 
think, and rightly, that the latter condition depends on the 
former, and in the Sharah-i-Luma the only condition re- 
required is sound understanding. 

The creation of a wakf is like the performance of a 

' Jama-nsh-Shattat. * Jawtlhir-til-Kalam. 
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devotion^ and therefore as there is no obligation on a 
lunatic and an infant who has not attained puberty 
to perform any devotion, tlieir walff too would not be 
valid, for the understanding necessary to the coinprehen- 
sion of its nature and effect is wanting. But tliero 
is some difference of opinion regarding the question what 
Avould be the effect of a lea/f/ when made by a boy who has 
attained puberty at an early age, say ten years. Pre- 
sumably his act would not be valid, for the law does not 
presume discretion until the completion of the IGtli year. 

The “wakif can lawfully retain the superintendence of 
the wakf in his own hands or app(>int another ; but no 
eoTulition which would enable the wakif to revoke or 
cancel the trust is valid or lawful. Nor can he reserve to 
himself the power of resuming the rautwalliship wdienever 
he likes after already appointing one in the office.^ As 
it is required tliat the nazir or superintendent should 
he a man of honesty and should know how to perform his 
duty, if the wakif is incompetent or dishonest, tliat is, 
neglects the trust or misdeals with it, he may be removed 
or another man may be associated with him.- When the 
■wfikif has appointed no one for the superintendence of 
tlio the ivahf^ the duty would devolve on the qni 

trndeiit when the vmkf is for specific ptTSons who can 
ajipoint a trustee on their behalf, and on the Rdldm-i^ 
Sliara (judge), when it is for a public purpose, or in tlio 
way of God, or for a continuing and variable class at peojile. 

Concerning the moiikoof-alaih there are four re- 
quisites : — 

^ This view kgottib opposocl to the view taken in case, 

2 N. W. P. Keport^i, p. 410. 

^ This subject has been fully dealt witli in dealing witlj the Uariafi law. 
^Iiere is no difference between the ilaiiafi and the Shiah law on this 
point. 


LrcTURE X 
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Ljccture X. (1) He must be existent. 

Conditions (2) Must be capable of owning property. 

muyyin or specified. 

alaihim or t)ie (4) Must be one ill whose favour it is not unlawful 

truHent, to make a wa/cj. 

As a corollary to the above principles, the Sharaya lays 
down the following doctrine : Consequently if one 

should make a settlement beginning with a person not in 
existence — as for instance, one to be born, or a foetus not 
yet separated from the womb of its mother — tlie wakf 
would not be sahih (valid). But if it were in favour of 
one not in existence in succession to a person actually in 
being, it would be sahihJ^ The comment of the Jawaliir 
on this passage is interesting, and brings into prominence 
the views of the Shaikh on this subject ; — If one makes 
a vmJi'f for a non-existent person at the commencement it 
will not be sahih ; for example, a person makes a ivaJff for 
his child about to be born, or the foetus which is not 
separated from the w^omb, though (in one aspect it is 
mmijood or existent, and bequests in its favour are lawful 
and it is entitled to a> share, upon the partition of the 
inheritance, yet a ivakf is not valid in its favour,’* pro- 
bably on the ground that it is not capable of holding 
possession of the property but where a wakf is in favour 
of a non-existent object in succession to an existing object 
which is capable of acquiring its benefit, such tvakf is 
valid. 

When a person makes a umkf commencing with a non- 
existent object, and tlien in favour of existing objects, it 
is not mhih^ but whether it will annul or render the entire 
akiUi-wakf (the contract of wakf) hdtil or void is a ques- 
tion which has been answered in two ways ; some jurists, 
among them the author of the Shardya being of opinion 
that it is void, whilst others including the Shaikh hold 
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that it will be valid in favour of the existing objects and X. 

invalid as regards the non-existing. For example^ a %oakf 

in favour of an unborn cliild and after it for the existing 

children will take effect at once in favour of the latter, 

the invalidity of the %mkf in respect of the former object 

wliich is non-existing, only accelerating its oi>eration in 

favour of those that are in existence. According to the 

Javvahir-ul-Kalam the great jurist Yehya ibn Muyyid 

holds the same view which is apparently conformable to 

the opinions entertained by a large body of the ulldma 

(the learned) . 

A wahf iov or works of general utility or for A wtA/ for 

pious and charitable purposes, in the benefit of wliich all 
liuinan beings may participate, is valid. For example, a 
wiikf for (constructing or maintaining) bridges and mus- 
jids, providing shrouds for the dead, and like purposes is a 
settlement on all mankind, though a limited number may 
participate at a time in its advantag<3s and though no 
specific individuals may be mentioned as the people for 
whose benefit such wakf is created, it would be valid 
because all God's creatures can derive benefit therefrom. 
Consequently a W(ilj\ the object of wliich is to confer 
a general benefit on tlie public, for example, a vml'f to a, 

Madrassa, or the wal:f of book»s to a library and sucli like 
is valid. 

A Moslem cannot make a walcfin favour of an almi encmiyy A wal-f m 
though he may he a blood-relation, but he can make it in. 
favour of a non-Moslem subject (dnm/i) of* the same 
sovereign, whether he be a stranger or in no way related 
to him, for it is the conferring of kindness or charity on 
a human being, who may be induced to take the right 
"^ay. The validity of a ivakf to a zminii is maintained on 
the ground that a sadkah or alms may be validly given 

' Sliaruyii, p. 245 ; Mal'ilili ; Jawaliii’. 


47 
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Lecturu X* to him. But it does not follow from this that a Moslem 
can make a wahf in favour of a church, a synagogue or 
any place of non-Moslem worship, for that would he 
assisting in the propagation of infidelity, which is unlaw- 
ful and forbidden to Moslems. But a zimmi can make a 
ivalcf on a non-Moslem place of worship. A Moslem can 
make a wahf for the benefit of zimmis for purposes which 
are lawful under the Maliommedan law, such as the 
repair of their houses, erection of hospitals, or places of 
refuge, &c.i 

A imij for A wahf in favour of fornicators, highway robbers or 
poses invalid, drinkers of wine is not valid, nor for the copying of what 
are now called TourJit and Injil (the Pentateuch and 
the Christian Gospels) since they are altered and perverted 
variations. But if such appropriations were made by an 
infidel, it would be lawful. No 'wuhj which is productive 
of sin is valid. 

If a Moslem were to make a in favour of the poor, 
it would be applied primarily to the benefit of the Mussul- 
man poor, and if there happen to be none then to other 
poor j but a wakf by a non-Moslem in favour of the poor 
generally would be applied for the benefit of the poor of 
his neighbourhood without distinction of creed. 

A wais in When a %myf is made in favour of Moslems generally, all 
Mosierris pcoplc who are subject to the laws of Islam, their women and 

generally. their children, wall be included ; the use of the expression 

Moslem excludes those wdio are not subject to Islam. A 
udakf in favour of (those who have the Imdn or 

true falth^) will be applied only for the benefit of the fol- 
lowers of the twelve Imains.’^ 

* SharAya, pp. 235 and 236 ; Mafntih. 

2 “ Faith has two meanings — (1) general and (2) special ; generally it 
means, to accept from the heart those laws which the blessed 
has brought ; the special meaning resolves itself into two heads : — 
to act piously and (J>) to believe in the hnamat of the Triiams.’^ 

^ ^oe the Personal Law of the Mahommodans, pp. 15, 16. 



CONDITIONS RELATING TO THE SUBJECT OF WAKF. 371 

A wahf in favour of momins generally will be applied to 
such purposes as would be beneficent to them. 

If the wa^f is for Shiahs then according to our present 
usage it will be applied for the benefit of Imamias,^ The 
Shiahs include the Jarudiyahs ; the Ismailyas are included 
in the Zaidyas. 

Whenever the Moiilwof-alaihi [i. c., the person in whose 
favour a wa]{f is made) is described by a particular rela- 
tionship, all those who come within it are held to be 
included in the benefits of the wa/cf. 

So that if the waJcf is in favour of the ImamiaSy it is 
for all the followers of the Imams. In like manner when 
it is for the Zaidyasy all those who assert the Imamship 
of Zaid, the son of Ali (tlie second), are included. Likewise, 
when the connection is a relation to a particular ances- 
tor, ail those lineally descended from him by their fathers 
are included. As for instance, ‘‘ HLshimis,” who com- 
prehend all those descended from Hashim through Abu 
Talib, Harith, Abbas and Abu Lahab; or Talibis wlio 
are descendants of Abu Tiilib, on whom be peace, both 
males and females participate if connected witli him on the 
side of their fathers from a regard to custom, though 
upon this point there is some difference of opinion. 

If one sliould make an appropriation for tlie Baui 
Tamirii, it would be valid and sliould be applied to any 
of them who can be found. 

If a person should make an appropriation for (his) Wahf in 
neighbours (jiran), a reference should be made to custom 
for determining who are to be thereby comprehended. 

Some say, however, that any one whose house is within 
iorty cubits is a neighbom*, and this opinion is good or 
well supported, while others maintain that tlie meaning 

^ “ Shiah moans a person who propagates the Iruamat of Ali, may the 
poace of GdcI rest with him.” 
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Lecture X, ot* the term extends to all the occupants of forty houses 
on either side, but this opinion is now abandoned. 

A wahf in If 0116 should make a wakf for a maslahat or object of 
maXkafiimt utility but that lias ceased to be used, it will, 

exL^Tow^ to approved doctrine, be applied to any good 

be applied, or pious purpose. It will, however, be better to apply 
the same with reference to the true intentions of the appro- 
priator. So the tvakf for a nmsjid will (in case of the 
intended musjid not being in existence) be ajiplied to 
another inusjid, and that for a Madrassa to another like 
Madrassa, and so on, regard being had to the same de- 
scription of object as was intended by tlie appropriator/ 
When a tvakf is made for a. good purpose in general it 
will be applied to any good purpose by which an approach 
is made to Almighty God.- 

So also in tlie k)ha/ni 4 -Limui : — If one makes an ap- 
propri<a tion in the way of God, then it will be applied to 
every purpose by which an approach is made to God, 
because from the way is meant the path of God, that is 
the pa, til of rewaird [in future life] and the reward and 
pleasure of God ; this will include, therefore, helping the 
needy, building* mosques and repairing roads, supplying 
shrouds to the dead, whatevc^r brings blessings ; some say 
it includes lioly warfare, otliers that it includes ILvjj and 
Vmrah (lesser pilgrimage). But the first view is correct.'^ 
In tin? same way if one makes an a2>propriation in the 
way of charity or in tlie way of mwdb (reward), it means 
the same thing, and the meaning will not be split into 
three parts. Some (jurists) have said that ‘ the way of 
rewards’ means the poor and indigent and commence- 
ment should be made with his poor relations, and from the 
^ way of charity’ is meant the poor and indigent, and 
travellers, and debtors who have become indebted in pious 

1 Mat’iUili. 2 3 Sharh-i-Liiina. 
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acts and the ransoming of slaves, but the intention of the Lecture X. 
appropriator should be regarded.*” , 

If one makes an appropriation for charity generally, 
without any speciiication of the purposes, it will be ap- 
plied (or expended) on the poor and all purposes by which 
an approach (to God) might be made, like conferring hene- 
lit on students, building mosques and seliools and bridges 
and Mmhdhid, the assistance of pilgrims, supplying 
shrouds for tlie dead, and it is allowable to spend for the 
general beneht of Mussulmans.- 
In the Jawahir this principle is stated thus : — “ If a 
person constitute a wakf for a madahat such as a niusjid, 
a bridge or some object of a similar character and all 
traces of its use and ett'cct have totally vanislied, {lU. have 
become totally effaced or annulled), in sucli a case the 
income of the wakf property w'ould be expended on good 
purposes generally. Preference, however, would be given 
to an object approaching in character as nearly as possible 
to the object of the original dedication.” It will be seen 
from this that the m/pren doctrine is carried much further 
under the Shiah law than even under the llanafi law. 

And this will appear more clearly from the following 
dictum. “ If a person were to make a dedication generally 
for charitable purposes,'^ then without any difference of 
opinion, the property will be applied for the Ixmelit 
of the poor and indigent and for all pious acts and objects 
u hich may be the means of a,pproaching tlie Deity ; hirr 
or charity is a w'ord which comprehends all good and 
pious actions (khudr,) such as the help) of the poor, tlie 
ii«sistance of the weak, the improvement of the condition 
of tlie Mussulmans, the pierformance of Tlajj, Jeliad, &c.” 

Witli the exception of Ibn Junaid, most of the writers 

Cuijip. tilo Jawahir. ^ liyaz-nh A bkuin. 


1 
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LscTtTEs X. are agreed in holding that a dedication, when the object ia 
ibnjnnaid’s not mentioned either expressly or impliedly, is void. Ibn 
Junaid, however, holds that when a person declares a pro- 
perty a sadkah in the way of God (which is another way 
of saying it is a ivakf), though lie may not mention the 
people for whom the sadkah is constituted, yet it would 
be applied to the benefit of those whom God has declared 
to be the recipients of the sadkah or legal alms, i. e., the 
poor and the indigent, tlie needy and helpless. Virtually 
the views of Ibn Junaid are not opposed to those of the 
other jurists, for they also hold that in the absence of any 
express mention of the special object, where the ica/i/ is 
clearly for pious and charitable purposes, it wdll be applied 
to such purposes as are for the good of Mussulmans 
generally.' 

A wakf for If the wakf is created for an indeterminate object it is 
an indoter- . "r -x • r- j; x a' r 

minato objoct. invalid, c. g., ii it is for one of two mosques or tor one ot 

two Imambaras, it is void. 

If a person make a wakfior his childi'en or his brethren 
or his relations generally, the males and females, the nearer 
and the more remote will share equally* unless the order 
in which they should participate is specified, or it is ex- 
pressly stated that it is for the males, when the shares 
will be distributed in accoi’dance with the rule laid down. 
Where a wakf is for paternal and maternal uncles together, 
they share equally. A wakf ior those nearest to the wakif 
will be primarily applied to his parents and descendants, 
then to his brothers and sisters and their descendants 
together with the ascendants, and lastly, and on failure of 
these, to paternal and maternal uncles and theii' descen- 
dants. 

^ Jawiihir-ul-KaUn'i. J^lma-ush-Sliattilt. 


invalid. 

A ivakf in 
favour of 
relations 
generally. 



THE LEGALITY OF A WAKF. 


375 


Section III. 

THE CONDITIONS UPON WHICH DEPENDS 
THE LEGALITY OF A WAKF. 

There are four essential requisites on wliicli depends 
the legality of a waJcf. 

(1) That it must be perpetual. 

(2) That operation must be given to it in pramjiti 
or the time fixed for its coming into operation should be 
quite certain and positive/ 

(3) That possession must be given of the thing appro- 
priated, or, more properly, the property should cease to be 
the property of the donor. 

(4) That the right of the donor should be entirely 
divested therefrom.® 

With reference to the first condition, the view generally 
adopted is, that in order that a walcf may take effect in 
pmpetmty it must be for an object or objects, which, indivi- 
dually or collectively, would presumably last always, A 
viakf for masdlih or works of general utility or for pious 
and charitable purposes generally, for any particular 
7nasl(ih(it which is for the benefit of all niankind is 
lasting in its character, for it is for the benefit of 
humanity at large, A charitable purpose is also per- 
petual in its nature for there are always poor in existence. 
In fact any continuing object of birr and is sufficient 
for a perpetual wakf ; for example, a wakf to supply water 
or sherhut to the congregation in the mosques or irnam- 
baras, to jirovide shrouds, to lig-ht tlie lamps in a place 
of worship, to keep up the library of a Madrassa, to wage a 

^ WitljOTit difference of opinion ^vakf sliould be made at once ; it caiinot 
bo made to depend on the occnrrenco of an event (in fiitiiro) uuIcbb the 
same be quite certain and poBitivo j Sharilya. 

^ Haji Kalb Hoasein v. M, S, Mehrun Bihij 4 N. W. P., 156, 
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Lecture X. gacred war, to support the poor Syuds of Kerbulla, to keep 
the acqueduct there in repair or any sacred place and 
such like. But when the dedication is for Zaid and 
nothing is said as to how it should be applied after Zaid’s 
death, and there is nothing from which the intention of 
the donor can be inferred as to the future application of 
the proceeds of the wa Jcf^ in that case the vm]^ will operate 
only during his lifetime and on his death will, according 
to the generally received doctrine, revert to the wakif or 
his heirs, as the case may be. According to another school 
of jurists, the remainder will be for charitable purposes in 
general.^ The same will be the case where the vmhf is 
for Zaid and his descendants. 

If a property is made wakf or hubs for two persons 
one of whom dies, the survivor will enjoy the benefit of the 
property during his lifetime. Another view is, that the 
moiety of the deceased will revert to the donor. But 
the former seems more approved.’^ 

A wahf for the donor’s son for one year or for his 
lifetime and the remainder for the poor is valid (as a per- 
petual ivalcf) by genex'al consensus, 

' Jaw A hir “111 - Kal Aon. 

* So if it (tho appropriation) is restricted to a particular time or made 
dependent on some quality of future occurrence the ivalcf is void. Such 
also is the case when it is made in favour of persona who will probably 
fail. As for instance if ono should made a settlement on Zaid with a 
restriction to himsolf or extend it to generations that would |)robably 
fail, or if he say generally for his successors without mentioning what ia to 
be done after they fail — in these cases it is maintained by some that the 
ivalcf would be entirely void, but others insist that due course sliould be 
given to the purposes actually named and this is axjproved. Then upon 
their failure the property would revert to the heirs of the wAkif or appro- 
ju'iator, but some of the doctors maintain tliat it reverts to the lioirs of tlio 
Moukoof alailii or the person in whose favour the ivakf ia made. The first 
opinion, however, is the most approved. 

If one should say, 1 have appropriated when tlie beginning of the mouth 
should come, or if Zaid will arrive, the appropriation would not be valid. 
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If a person were to constitute a wahf for liis sons in the x* 

following manner, that is to say, for one year for Amr, the 
next year for Zaid and so on, and after them for the poor, 
in the following manner — for their learned one year, for 
their pious in the second year, and their mashdikh in the 
third year, such a wakf is valid and will be given effect 
to. ^ ^ 

A contingent gift is invalid ; for example, if a man were 
to say this is walcf when Zaid comes or when the first of 
the month comes.” 


Section IV. 

DIVESTMENT OF THE WAKIF’S INTEEEST. 

Seisin is a condition for tlie validity of the walcf\ ” says Soiem undor 
the Sharfiya, so that if the wakif should die or become 
insane before he has completed the wakf^ it will be in- 
valid.” The nature of the seisin will depend on the 
nature of the subject of the wahf^ and the objects for 
which it is dedicated. If the dedication is for specific 
individuals who are competent to take possession of the 
ivakf] seisin is essential. But where the 'wahf is for pious 
purposes or the benefit of mankind in general, no seisin is 
necessary. 

The Sharfiya states the principle thus : — Where a wakf 
is made for the poor or for the learned in law a super- 
intendent ikyi/ini) must be appointed to take posses- 
sion of the wakf property — while in the case of a wakf 
niade for a maslaliat or useful purpose, the creation 
of the trust implies that change of possession which 
the law requires, the condition of acceptance being en- 
tirely dispensed with, and as to possession that of the 
nazir or superintendent is sufficient. If a person should 
appropriate a musjid or place of worship, the appropria- 
48 
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Lecture X, tion is valid though only one person should pray therein. 

In like manner, if a person appropriate a cemetery, the 
same becomes valid, by the interment therein even of a 
single corpse. But though people should jpray in a mus- 
jid or bury in a cemetery without the formal words of 
wal'f being pronounced, neither would pass out of the 
property of the owner. Such also would be tlie result if 
possession was not given of the wahf property though the 
appropriate words were used. In other words a change in 
the character of the possession is necessary. 

The possession of the mutwalli appointed to look after 
the wahf would be sufficient and the wakif may be niut- 
walli himself.* Similarly where the wahf is for the 
wakif ’s minor children, if the wakif remains in possession, 
the wahf nevertheless is valid. His possession would be on 
their behalf so also in the case of a grandfather. Simi- 
larly, with, regard to the father’s and grandfather’s exe- 
cutor. 

A in With reference to the fourth condition, it will be 
not obscrvod that there is a marked difference between the 

valid mider ginah and Sunni law on the subiect. Accordiner to Abu 

tho Wluaii . ^ . . . 

Law, Yusuf, a wakif is entitled to reserve for himself an inter- 

est in the property, or as he x^uts it “ to eat thereout.” 
Under tlie Shiah Law, in order that a ivahf may be valid, 
it is necessary that there sbould be no reservation of in- 
terest in favour of the wdkif. “ If a person were to make 
a waif for himself,” says the Jawiihir, it would not be 
valid ; this is without any difference of opinion. Similarly, 
a waJf commencing with the wS.kif, e. gr., for the wfikif 
and then for another, will be invalid, though some, among 
them the Sluiikh, have held that it would be invalid only 
as regards himself. The former opinion seems to he 
generally adox)ted,” Similarly, if the wahf were made 

* Jama-nsh-SliattAt. ^ According to Mohammed Ibn Muslim. 
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in favour of another with a condition for the payment of Lkc tube X* 
the wakif’s debts and current expenses, it would not l>e 
valid. This is supported by the answer of Abu’l Hassan 
(may the blessing of God rest on him) to the letter of Ali 
ben Sulaiman avIio wrote to the Imam thus : — ^ May I be 
your sacrifice ; I have no children, and T have some lands 
which I have received from my father, I intend to dedi- 
cate the same for my poor and weak brethren ; if I make 
a wakf in my lifetime, can I eat therefrom whilst I live ? ^ 

To this the reply was, ‘ I have received thy letter and 
learnt its purport, if thou shouldst make a wakf of thy 
lauds and make a condition to eat therefrom, it will not 
be valid. If thou hast heirs, sell the lands and give a 
portion (of the proceeds) to the poor, or reserve a portion 
which may be sufficient for thy support during thy life- 
time and dedicate the remainder.’ ” 

The following from the Jfima-ush-Shattat throws consi- 
derable light on this subject. 

Q. When a person makes a wakf of some property in 
this way, viz,^ I have constituted this a. wakf in perpe- 
tuity, and its towliut I have reserved for myself during my 
lifetime, and after my death for the eldest and fittest of 
my children in succession, generation after generation, 

(hatnan haad hatn) and have appointed that the rents and 
profits of the wakf property after paying all royal taxes 
and costs of collection, I shall apply for my exptmses; and 
after my death, one-tenth of the said rents and profits, 
after deducting the taxes and costs should be given to the 
inutwalli for his remuneration and the remainder divided 
among my children equally, but the share of my daughters 
shall not go to their children ; and some time after the waldf 
died leaving three sons and the sons of predeceased sons, 
will his grandsons take any interest in the ? 

-4, This wakf IB void ah initio, for the wakif reserved to 
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Ljcottire X. himself during his lifetime the profits of the property. 
It is one of the conditions for the legality of a tvciJ^f that 
the wdkif should take out the subject of the vmltf from 
himself. Therefore when a wakf is made on his own 
nafs (self) it is hdMly though there are others men- 
tioned after himself as the beneficiaries thereof. With 
reference to the voidableness of the wahf as to himself 
there is consensus ; as regards tlie voidableness of the 
remainder, the general opinion is tliat it is so, for tlie 
arguments in support of the validity of the icaZ/ in favour 
of the others are weak. Similarly, if he makes a wakf 
and stipulates to defray his every-day expenses or to 
pay his debts thereout, it would be invalid. But a con- 
dition that his people and children and family should eat 
out of the vjahf would be valid, as is api^arent from 
what was done by the Prophet and his daughter (may the 
blessings of God rest on them both), and in this respect 
there is no difference between those who are entitled to 
maintenance and those who are not. In the same way, it is 
lawful to fix the allowances of mutwallis and iiazirs or to 
give them permission to eat out of the ivalcf and supply 
others with food. In the MascUik it is clearly laid down 
that when the wfikif is lain self mutwalli, it is lawful 
for him to eat out of the laakf (as a mutwalli) and tliis 
eating” does not fall within the category of a provision for 
the wakiPs own benefit. The author of the Kifayeh, how- 
ever, doubts whether the wiikif caai eat out ” of the ivakf 
in this way. It must be admitted that considerable diffi- 
culties surround this point, and on this account many 
people question the lawfulness of the wakif taking any 
share even as mutwalli. For example, a person makes a 
loakf of some property on his children and conditions that 
the towUut should remain in his hands during his life- 
time, and after his death it should go to the fittest among 
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them, and the wakif also conditions that nine- tenths of Lecture X- 
the profits of the wakf should belong to him by right 
of towUut and the remaining tenth should be given 
to the children, and that after his death one-twentieth 
should be given to the fittest of the children by right of 
toioliut, and the balance of the income be divided among 
them equally, — in such a case as this my view is that the 
walif would not be valid* Admittedly it is lawful for the 
wakif to retain the toivlmt in his own hands during his 
lifetime and also to condition that the mutwalli sliould 
feed himself and others from out of the vmkf. Prom tliese 
two theses some of our jurists have drawn the conclusion 
that where the wakif has made a condition for the mutwalli 
for the time being to feed himself and others out of the 
walc^f and the wakif luippeus to be the mutwalli, it is lawful 
for him to eat thereout, though a few have doubted the law- 
fulness of his doing so. The result is, that the legality of 
the mutwalli eating out of the icu/rf depends on his quality 
as mutwalli, and not upon the wfikif being the mutw^alli. 

And the jurists are agreed that wluu-e anything lias been 

fixed for the mutwallis generally, it is lawful for the wakif, Bui. tho 

when he happens to be the mutwalli, to take so much as is can 

fixed for the other mutwallis ; but I have nowhei*e seen that 

it has been held that a wakif whilst he is a mutwalli can roaorved for 

lawfully take for himself anything he likes out of the wak/gonevally. 

simply because he himself is the mutwalli. The meaning 

of this is, that the retention of such a genera] power which 

would authorize his taking tlie largest share for himself, 

leaving almost nothing for the beneliciaries, is contradictory 

to the condition which requires a complete divestment of 

all proprietary right on the part of the wakif. This of 

course does not apply to those cases when a person Irns 

made a ivakf for the indigent and has himself become poor, 

or where he has made imkf for the learned and has him- 
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Lkctube X. self become learned. In such cases^ the wakif would be 
entitled to participa,te in the benefits of the and it 

makes no difference whether at the time of the wakf he is 
a fakir and learned, and whether he becomes so after- 
wards. But if he makes a condition that he as a fakir 
should participate in it, it would not be valid. The result 
is that where a imikf is made for a general purpose 
{jihaUi-clmma) y a wakif may lawfully participate in it.” 
From the above passage, it is clear that the wakif can 
lawfully take the allowance fixed for the mutwallis general- 
ly when he himself holds the office. 

There is another case given in the JA^ma-iish-Shattat 
which deserves equal attention with the above as explain-/ 
ing the question how far a grantor may reserve to himself 
any interest in the ivakf property. ' 

Q, One Zaid makes a ivakf of six dams of a certain 

, , Is- 

property and six dams of a certain mill and executes a 
wakfnarnah which is attested by one of the mujtahids of 
the time who is dead. The purport of the wakfnarnah is as 
follows : — out of the imA/four dams should be for tlie bene- 
fit of the wakif’s male children, generation after genera- 
tion ; should there be no male children then for the 
female children in perpetuity. Two dams to be devoted 
to the following purposes, for the expense of the j 
sacred months of Ila.jab,Shaban, and Eamzfin, in such a way ; 
that the good resulting from such disbursements may be / 
for the soul of the wakif, and during the first two 
montlis they should entertain fifteen Koran-readers, each/ 
of whom should read four parts of tlie Koran ; and 
the death of the wakif, should offer prayers and fasti^^ 
for the soul of the wakif, and that during his lifetime the 
wakif should be mutwalli thereof, arid after his death his 
eldest son should be the mutwalli, and so on ; that during 
his lifetime he should take ho the proceeds by virtue of 
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the office of towliut and should be given to the chil- x. 

dren, that after his death should be given to the mut- 

walli, and the rest distributed among his children. Is 
such a ivakf valid ? 

A. This question cannot be answered without its 
being discussed in three aspects — 

If the document, the purport of which has been given 
above, forms the only evidence of the conditions of this 
wakf, then it must be pronounced to be wanting in legality 
on several grounds ; (a) with reference to the dedication of 
the two dams, it would appear that it does not come into 
operation until after the death of the wakif, for the direc- 
tions given as to the mode of application of the proceeds 
tliereof take effect only as a testamentary provision upon 
his death, since the wakif declares that the income thereof 
should be applied in entertaining Koran-readers, feeding 
the poor, performing prayers, etc., upon his death for the 
benefit of his soul. But it is a condition for the legality 
of a loalif that it should have operation immediately. 

In the present case, the wakf of the two dams is depen- 
dent upon the death of the testator, in fjict there is no 
one entitled to the benefit of that portion unless it be 
presumed that it is the wakif himself, which would be 
invalid. And if it were said that the proceeds of the two 
daneks should be applied to cluirity in general until the 
death of the wakif, and after his death should be applied 
to the Koran-reading &c., mentioned by him, this is clearly 
opposed to the purport of the wakfnamah itself. The 
Wa// therefore is clearly invalid as it is a tvakf virtually 
%one favour?” 

Similarly, if one wore to make a wakf and condition 
therein that out of the income thereof his debts should be 
paid, such a ivakf would be invalid. But when a person 
conveys his property in trust to sell the property and out 
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Lkotcre X. of fhe proceeds to pay his debts and to invest the remain- 
der for religions or pious purposes or in erecting a 
religious building and maintaining religious observances 
therein, it would be a valid dedication. 

^ A wakf in If a person were to make a settlement on himself and 
one’s self and the poor, half the property would be validly dedicated 
the poor. reference to the remaining half the wakf would 

not take effect. In the case of Hajea Kalb Hossein v. 
Musst. Mehrun the Allahabad High Court enforced 
this principle. The decision in this case is so important 
that it may be usefully set out here in extmso. 

Eaji Kalb In the year 1851 one Mussaniut Sahibzadee executed 
''' deed by which she appropriated certain monies and 
Mehrun Bibt. estates of which she was possessed to certain religious 


and other purposes in the following manner, vis!., she 
appropriated two-thirds of the income to herself during 
her lifetime for her necessary expenses, and the remain- 
ing one-third of the income she declared divisible into 
fifty-tive shares, of which some were to be distributed to 
certain persons thei’ein mentioned, charged with religious 
duties, and the residue to be expended on religious ceremo- 
nies, which were specified. She appointed herself trustee, 
and declared that the fifty-five shares as detailed would 
remain appropriated during her trusteeship, and that 
neither she nor her assignee nor representative should have 
power to transfer the property so appropriated; and she 
declared further that after her trusteeship, the trustee who 
might succeed to her should, after discharging Government 
revenue and other outgoings and charges of management, 
divide the balance of the income into 165 shares, and 
retain 55 shares on account of his trusteeship, and apply 
the remaining shares as therein directed to the pay- 


‘ 4 N. W. P. H. C. Reports, p. 155. 
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ment of pensions to persons therein mentioned, for the Lkcture X. 

performance of religions duties, and to certain specified 

religious purposes. By this deed one share out of the 

55 shares in the income of the property was to be paid to 

the plaintiff, who was the respondent in the High Court, 

during the lifetime of the settlor, and 10 shares out of 

the 165 shares into which the income was to be divided 

on the exi)iry of the settlor’s trusteeshij) were to be 

paid to her, and after her death, to her heirs, generation 

after generation,” subject to the condition that they 

performed certain religious duties therein particularized. 

The settlor died in 1872, and the respondent, having 
failed in obtaining payment of the shares appropriated 
to her by the deed of 1851, instituted a suit, to recover 
her allowance tliereunder. Tlie Lower Courts decree<l the 
plaintiff's claim. In special appeal it was contended inter 
alia that the respondent ought, prior to the institution of 
the suit, to have obtained sanction of the Court under 
section 18, Act XX of 1868. With reference to this 
objection the High Couiii held as follows : — that section 
only prescribes the necessity for obtaining sanction when 
suits are instituted under that Act. This suit is not 
instituted under that Act : the respondent lias insti- 
tuted this suit to recover a direct pecuniary interest 
created in her favour by the deed of 1851. The Act, 
while it empowered persons to sue, whose right to sue 
independently of the Act may be doubtful, did not de- 
prive persons in the position of the respondent of the 
right to sue, which they have independently of tlie Act, 
nor did it impose on them the necessity of obtaining 
sanction of the Court for the institution of tliis suit. 

Moreover, the Act refers to foundatioiiB to wliicli, at the 
time the Act was passed, the provisions of Regulation 
XIX of 1810 were applicable ; and it appears to us that 
49 
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LfiCTURK X. to the trust created by the deed of 1851 the provisions of 
that Eegulation were not applicable. The management 
of the trust estate had never been assumed by the Go- 
vernment officers, nor was the nomination of the trustee 
at the time the Act was passed vested in the Government 
or a public officer, nor was the nomination of the trustee 
subject to the confirmation of Government or any public 
officer. The nomination of a trustee may hereafter in 
certain events become vested in a public officer, but these 
events have not yet ha 2 >pened. We therefore overrule 
this objection.’^ 

Their Lordshijis then jiroceeded to deal with the prin- 
cipal objection in the following terms : — It is contended 
that the deed of 1851 was not a valid deed of icu/i/’ according 
to the tenets of the Imainea sect, first, because Shahibzadee 
Begum remained in possession of the f>i*operty as pro- 
prietor up to the date of the gift in 1867, and secondly, 
because she reserved to herself a benefit out of the ivakf 
property, in that she reserved two-thirds of the income 
for the necessary expenses during her lifetime. To con- 
stitute a valid wayf according to the doctrine of the 
Shiahs, it must be absolute and unconditional, and posses- 
sion must be given of the mouJcoof, or thing apiiropriated, 
and it must be taken entirely out of the w4kif, or 
proprietor himself. Firstly, then we have to con- 
. sider whether possession was given of the appropriated 

property. The law allows the appropriator to appoint 
himself mutwalli, consequently inasmuch as the settlor 
appointed herself mutwalli, and by her conduct subse- 
quent to the execution of the deed of 1851 indicated 
that she held the appropriated property in the trust de- 
clared in that deed, we hold there was sufficient proof of 
possession to satisfy the requirements of the law ; but we 
also hold that as to two-thirds of the property, the deed 
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of 1851 did not create a valid waXf. The settlor reserved x 

to herself the benefit of the income of two-thirds of the 
appropriated property, so much of the property she settled 
on herself for her lifetime, and consequently this case is 
not distinguishable from the cases mentioned in the 
Sharaya. It remains to be determined whether the 
invalidity of the deed of 1851, as a wakfnamah, in 
respect of the two-thirds, renders it altogether invalid, 
or invalid only to the extent of the two-thirds. The 
Sharaya declares that where a settlement is made on 
another with a condition for the payment of the w5,kif’s 
debts, or necessary expenses, such a settlement is in- 
valid. In that case the reservation is of an indefinite 
benefit ; in the present case one-tliird of the income, 
a definite share, was, as it appears to us, absolutely 
and permanently appropriated to purposes other than 
the temporal benefit of the settlor ; and entirely taken 
out of the settlor, and inasmuch as the wa/cf of a mooshody 
or undivided share in a thing is valid, we feel ourselves 
at liberty to hold that the deed of 1851 was valid to the 
extent of one-third of the income of the property ; and 
that that share of the property is available for the 
satisfaction of the trust declared by the settlor to take 
effect after her trusteeship. Consequently the claim of 
the respondent must be reduced by two-thirds.” 

Though it is not lawful for a wiikif to create a vmJcf in 
his favour, yet if the wakf is in the way of God or for 
a pious or religious purpose, for example, a musjid, it 
would be lawful for the wakif to derive benefit therefrom, 
viz,y to participate in the prayers held there and to offer 
his prayers in the place. Similarly, in the case of a 
wahf of a public character ; such as a bridge or hostel 
{musafir-Jchdneh) In considering the validity of a wakf 
which is not of a public nature, and in the benefit of 
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Lecture X. wliich the wdkif participates to a certain extent by 
implication, the important question to determine is, 
whether the w^kif intentionally made a reservation 
in his favour of that interest. Apparently, the parti- 
cipation of the w4kif to a small extent which does 
not show that the ivakf was a mere device for tying 
up the property for the wakif’s own benefit would not be 
invalid. This view is submitted as the result of the 
difficult and somewhat casuistical arguments discussed 
in tlie J awahir. 

If a person create a loaJcf and make a condition that 
the property should return to him in case of necessity, tlie 
condition will be valid and the tva/cf will be void, the 
settlement taking effect as a huhs ; when the need arises 
the property will revert to the owner. The need must 
be such as is considered valid under custom and usage 
but not anything technically called a need. Wlien the 
property once reverts to the donor the right of alienation 
will attach to it. 

A condition to the effect that the wakif should have the 
power of excluding any one he liked from the benefit of 
the iua/r/ is invalid. But a condition to introduce fresh 
beneficiaries is valid, excepting in the case of a wakf in 
favour of children. 

When a ivalcf is for one’s children generally, children 
born after the ivakf will be included, though there may not 
be any express condition to that effect. But when a wakf 
is made for children of any property which is made over 
to them, after-born children will not be included unless 
it has been so expressly provided. 

When a settlement is made for the benefit of one’s 
infant children, the donor will not have the power of so 
varying the terms of the wakf as to include outsiders in 
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its benefit unless he has expressly reserved power to Lecture x. 
that effect.! 

The seisin which is required is of the first donee or 
moulcoof alaihi and all regard to possession ceases in the Possession, 
subsequent steps. It is not necessary, however, that 
there should be any actual ti’ansfer of possession ; what 
is required is a change in the character of possession. 

For a wakif may make a wakf and remain in possession 
as trustee for the beneficiaries of the trust ; sucli retention 
of possession would not affect the legal character of the 
settlement. 

As the provision requiring seisin on tbe part of the 
first ceskii qiii tmst relates to a change in the character 
of the possession, constructive delivery of possession is 
sufficient. As already pointed out, when dealing with 
the Hanafi law, when the possession is already in the 
hands of the cestui qui trust or trustee no formal delive- 
ry of seisin is necessary. The former possession is suffi- 
cient to create a valid wakf. For example, if A. dedicates 
a property which is in his possession through an agent 
B., and appoints B. as the mutwalli or trustee thereof, 
no further delivery of possession is necessary, the relation 
of B. as agent ceases with the creation of the ivakf and the 
property remains in his hands as trustee. 

The passage in the Sharfiya, therefore, that ^Hhe seisin 
which is required is of the first must be 

read with due regard to the other circumstances. Nor is 
the seisin of the donee or donees themselves necessary. 

Any one who is actually or constructively their agent may 
take possession of it. Where a imikf is made for a chari- 
table or pious purpose of a public character, as in the 
case of an appropriation for the poor, for lawyers, for 
students and such like, it is out of the question for 


^ Shar4ya*ul-lslaiu. 
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Lec tuee X, the entire body of beneficiaries to obtain seisin of the 
property ; the possession of the Hd^kim, who is the public 
curator, or of the superintendent appointed by the wikii. 
or by the Hakim for that purpose, would be sufficient. 

The wS^kif can validly appoint himself or another per- 
son as the mutwalli of the wahf. In the case of a wakf 
in favour of an object of public utility (maslahat) such as 
a bridge, a mosque and such like, acceptance is not a con- 
dition nor seisin of any specific person deriving benefit 
from such maslahat. 

The seisin of a mutwalli or superintendent, curator or 
nazir appointed for the purpose of managing or looking 
after the maintenance of the ivalcf is sufficient. When the 
wfikif has constituted a mutwalli or curator no reference 
is necessary to the Hfi-kim. In case of any question as to 
the validity of his appointment, the HS.kim, as the guardian 
of the interests of the Mussulman public, will appoint a nazir. 

When a tvakf is made for a musjid^ i, e,^ when a place or 
building is dedicated for prayers, it will be valid if prayers 
have been offered there even by one man. Similarly, a 
cemetery would become dedicated by the burial of one 
corpse. It must, however, be borne in mind that the 
intention of the appropriator must be apparent. For 
example, the permission of the owner of a house to another 
person to pray therein, or even the continuous offering of 
prayers in a private house, will not convert the residence 
tnto a mmjid or place of worship. But if a person declares 
that he dedicates his house as a mosque and after that 
allows another person to pray therein, that would be 
sufficient to create a valid wakf} Again, if a person were 
to erect a building of the usual customary type of a 
mosque, and allow another to offer his prayers therein, it 
would be sufficient, though there may be no express declara- 
tion constituting it a wakf. Mere interment of a corpse on 
See ante pp* 237, 238 whore this question is fully discussed. 
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a land, or offering of prayers in a building without ex- Lecture X. 
press or implied declaration of intention ou the part of 
the gi’antor, will not be sufficient to constitute the land 
or building a valid ivakf. 

If a father or grandfather make a xvalcf of a certain 
property belonging to him for his child or grandchild, and 
retain possession of it on behalf of such child though 
a niutwalli has been appointed, such possession is lawful, 
and will be regarded in law as the possession of the 
cediii qiii trust. 

The beneficial interest in such properties as are dedi- 
cated for charitable or pious purposes appertains to God. 

For there is no mdl without a mdliky and inasmuch as 
there is no specific beneficial owner of such public trust, 
the property impliedly belongs to the Deity. 

Where a 'wakf is made on one’s children’s children, on 

^ ^ ... cliildreu, 

(awldd-i-awldd)y the children of daughters will participate 
with those of the sons. 

Where a ivakf is made for one’s children and their 
children, the descendants of the tliird generation will not 
be included, unless it can be gathered that the donor 
intended all his descendants to share in the benefit of the 
wakf. 

When a loakf is made for one’s awldd and awldd of 
awidd and their awldd, all the surviving descendants sluire 
equally per capita, unless it is laid down that they would 
take batu after batn, when the bains will take in succes- 
sion. 

When a wakf is made for children generally, it will 
enure to the benefit of all the descendants of the wakif ; 
and upon their extinction alone the benefit of the wakf 
will accrue to the poor. 

When a wakfm made for a musjid which becomes ruined, 

^nd the village or mxthallah in which it is situated becomes 
deserted, yet the ivakf will not cease, and the ivakf property 
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A sadkah 
cannot bo 
revoked. 


will not revert to the wakif notwithstanding that, barring 
the traces of the building, nothing else remains from the 
musjid. This doctrine is accepted among us ’’ without 
a difference. 

When a building becomes ruined so that there are no 
traces left of it, the land on which it was situated will 
not go out (of the category) of wal^f and it cannot be sold. 
The ruin of the building will not destroy the wakf, the 
characteristic of which is perpetuity. 

When it a^ppeaxs that the sale of a ivakf property will 
be to the advantage of the ivakf or of the beneficiaries by 
investing the sale proceeds in some other more profitable 
property, the inutwalli may validly sell the property. When 
disputes have arisen among the beneficiaries, and it has 
become apparent thaf by keeping the property in its origi- 
nal form considerable injury will accrue to the tvakf^ sale 
is allowed. The wakif is authorised to make a proviso to 
the effect that the mutwalli shall have the power to sell 
the property and invest the proceeds to better advantage. 

When a ivakf is made for the poor it will be applied to 
the poor of the city and such of those as are forthcoming 
to avail themselves of its benefit. The mutwalli has not 
to search for them and distribute the proceeds among 
them. Imam Abu Jafer II declared in answer to an en- 
quiry by Abu Ah ibn Suliman that when a land has be(ui 
dedicated to the poor descendants of so and so, it will be 
applied to the benefit of such of them as are living in tlio 
city where the wakf is situated, or such as come forward 
to claim it and the mutwalli is not bound to go in search 
of them. 

A sadkah cannot be revoked after possession has been 
once given, for it is equivalent to a Ihba-bil-ewaz. The 
object of a sadkah is to obtain the favour of God and wbeii 
it is made the favour is obtained, so it cannot be revoked. 
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CHAPTER xni. 


Section I. 

THE MALIKI LAW EELATING TO WAKFS. 

In liis introduction to tlio cliapter dealing with tlie Lrctitre XI. 
Maliki Law of xvafcfs^ M. Sautajra makes tli(3 following 
observations : — The institution of wakf dates from the 
time of the Prophet, Bukhari reports in his traditions 
that Omar Ibii al-Khattfih having become the proprietor 
of an estate at Kliaibar, came one day to the Propiud 
ajid told him he tliouglit that estate a precious possession 
and asked wliat ho should do with it to please the Almiglity 
and deserve His grace ? ‘ Make a wakf of it,’ said Uie 

Prophet, ^ and distribute the revenue thereof among iJic 
poor.’ Omar carried this into effect and tlie estate made 
ava// could not be sold, given away, mortgaged, nor taken 
as heritage.” 

Originally a n’eA:/’ Tvas a donation in fa vour of cliarity 
by an act of piety involving the immediate relinquishment 
of the property in favour of the cliarity to wdiicli it was 
devoted, but the desire to increase the number of these 
grants induced the successors of the Propliet and the 
heads of the orthodox schools to autliorize tlie founders to 
designate intermediate beneficiaries according to their own 
wishes. After this, it is intelligible that tlie principle of 
xmkf wliile retiiiiiing its pristine cliaracler, would become 
oO 
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Lecturf, XL the means for a Mussulman proprietor to prevent his pro- 
perty from following the regular line of succession and to 
take away all rights from his wife, his mother, daughters 
and sisters and to maintain what he possessed in the male 
line.' All wal^fs however do not cause disherision of 
daughters and wives ; there are some on the contrary that 
sanction equal distribution without distinction of sex and 
others more numerous in which the devolution is directed 
to take place as ordained by the Koran. In this hitter 
case the wa/rf lias but one aim that of imprinting upon 
the constituted property a religious character, thereby 
protecting them from confiscation or the covetousness of 
the sovereign.^ Concerning the law relating to wakfs, tlie 
two schools, the Mfiliki and Hanafi, followed in Alginia 
have both common and separate rules. The Mussuhnans 
to whichever sect they belong may adopt the rules of 
either but they cannot submit their constitution to tLe 
prescriptions of both united.^’^ 

TiuMvaivif’s those wlio have the right to make a gift may also 
ca])!.icity. niake a rvakf. The settlor consequently must be ; — 

1. Free and not a slave. 

2. Sane. 

3. In good liealth, or to be more exact, he must not 
be suffering from a death-illness. A loakf by a sick 
person is similar to a legacy. It is null when made in 
favour of an lieir, and reducible to a third if made in 
favour of a person, who has not the right of inheritance.’’ 

^ According to tlio Hanafi Law ; according to the Miilikis a wakif can 
not create a luakf in favour of liis deacondauts so as to exclude liis daugii- 
tors. 

* Comp. Mr. IlaiTington’s remarks in the case of Wasih All Khan v. 
Government, 6 Sel. R. p. 110. 

® 2 Santayra, p. 374. The following principles are taken in the maia 
from this work. 
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A wakfmojde in favour of heirs/’ says Khalil ibn Ishfik, Lecture xi. 

by a person during the illness of which he dies is null 
and void ; but a wakf made in favour of descendants 
of the direct line [who are not heirs] is valid if it does 
not exceed the third of the inlieritance.” 

4. Possessor of the property made wakfy that is to say, 
he must liave dominion over it. 

The Courts of justice have consequently annulled the 
wakj\ {a), when the donor died heavily involved in debt 
and the proj^erty endowed had to be sold to discharge his 
debts; (/>), when the debts of the settlor exceeded his 
assets; (c), when the grantor was not in proprietary 
possession of the property when he made the wakf, 

5. 8'ui jurisy having th.e full exercise of his rights. A 
married womaii therefore cannot ma-ke a ivakf of more 
than one-third of her property without the consent of her 
husband. 

A non-Moslem who fulfils the conditions above men- 
tioned can make a rvakf of the whole or part of his pro- 
perty. The law makes but one exception to the liberality 
of those who do not follow the Islamic faith, it forbids 
their constituting a mosque as beneficiary of their wakf. 

It is unlawful for an unbeliever’’ says the text to make 
a tuakfin favour of a mosque.” 

A wakf can be constituted in favour of every person 
who can possess property ; it can also be made in favour ' 

of unborn children and non-existing objects. Accordingly 
the settlor can designate as beneficiaries : — 

(a) A Mussalman or a non-Moslem provided tlie latter 
inhabits a subjected country ; this is the result of the ex- 
pression tributary ” used by the jurists and of the rule 
worded thus : — A wakf in favour of a non-Moslem living 
in a hostile country is invalid.” 

(li) Men and women. 
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(c) Majors and minors. 

(d) Heirs or non-heirs. 

(e) Strangers. 

(/) Works of beneficence, and charity, for example, a 
ceirietery, a caravanserai, the tomb of a saint, the sacred 
cities of Mecca and Medina.^ 

(g) The poor, the sick, the maimed &c. 

The settlor has, therefore, the right to point out the 
beneficiaries, to take them either from his family or Avitli^ 
out. But is the right absolute ? Does it go so far as to 
enable the wakif to exclude the constituents’ daughters ? 
The words of Khalil ibn Ishak on this point are precise — 

a tva/cf in favour of sons to the exclusion of daughters 
is illegal;” and this rule has constantly been enforced by 
the Courts of Justice in Algeria. Whereas,” says a decree 
made on the 30th December 1864 by the Court of Algiers, 
‘‘ the Koran is the foundation of the religious dogmas and 
of the civil hiAV of the Mussulmans ; and whereas its precepts 
determine specially the order and manner of succession in 
families (Sura IX ;) and whereas the distribution of 
property such as it is ordained gives to the children of 
the female sex a cpiotient of the inheritance of which the 
female line shall not be deprived in favour of the male 
descendants unless the wish of the lej 2 :islator be misuii- 
derstood ; consequently a wa/ff so constituted Avouid be 
tainted by a radical illegality as made in disregard to the 
commandments of the Prophet, the wa/r/ in question must 
therefore be annulled.” 

“ Considering,” says another decree of the 3rd Novem- 
ber 1868, that the imA/ was made according to the Ma- 
liki school ; that according to this school female children 
cannot be excluded from the benefits of a tea//, the deed 

^ Comp, the proyieions of the Hanah Law, ante p. 225 and Agncw on 
Trusts, pp. 349-353. 
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is null and void.’’ ^ As for sons ” according to Sidi XI. 

Klialil, the grantor may validly exclude them from the 
The inverse (the exclusion of sons),” SEiys Perron, 
is legal but the Courts do not feel Justified in acting 
upon the authorities upon whose opinion this view is based 
and have extended the principle laid down by Sidi Khnlil 
so as to place the sons on the same footing as daughters 
and have declared that neither should be excluded from 
receiving the benefits of the One of the decrees of 

the Algerian Court of the 20th March 1865 says : — “ that 
in virtue of a verse in chap. IV of the Koi\an, the son has the 
right to a determinate share in the paternal heritage and 
cannot be excluded therefrom directly or indirectly, that 
a Yca/r/'made by th(‘ father in favour of his dniigliter exclud- 
ing the son should be regrirdod as being in reality but a dis- 
guised donation having for its object tlie contradiction of 
the Mussalinan law, that from these reasons such wakf 
iinist be set aside.’” 

In any case exclusion is only forbidden as regards 
children of tlie first degree. Sidi Klialil pronounces only 
those %jakfs illegal tliat are made in favour of sons to tlie 
exclusion of daughters. Consequently the Courts have 
sanctioned the exclusion of — 

[a.) A grandson. 

{h.) The female issue of daughters. 

(c.) All the issue of daughters. 

(d.) The daughters of sons. 

The grantor may designate not only the first benefici- 
aries of the i^a//but also the successive ones in the order 
in which each should come. He, therefore, has the power 

^ According to the Hanafi Law, it is flinful but not iJlogaL 
^ These decisions arc founded exclusively on the Maliki doctriues and 
have no application to the Hanaiis, 
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liEOTTTRE XI, of giving a special right of succession dijfferent from that 
appointed in the 8hara (the law) . 

Rules rola- The wakif may declare Istty, that the right of repre- 
dovoiution of‘ mentation should be admitted ; 2ndly, that devolution 
family wakff;. sliould take place per capita ; ^rdly^ that the division 
should be made among the beneficiaries according to sex. 
But if tlie deed constituting the ivakf contains no clause on 
these different points the following rules will be ob- 
served 

As regards representation there is no difficulty ; represen- 
tation does not exist in Mahommedan law, there is, there- 
fore, no reason to apply it in matters appertaining to wakfs 
any more than in matters of succession. 

Regarding the second point, that is a devolution pir 
capita^ an explanation is necessary. With reference to 
the devolution in the first degree, that is, children of the 
grantor it must necessarily go per capita. If, on the 
other hand, the cpiestion is of devolution in the second 
degree or a degree further oft*, it takes place per stirpes, 
following the rule laid down by the jurist Ibn Rushd and 
carried out by al-Lakhim, al Hattab and others. The son 
inherits from his father and is not excluded by his uncles, 
because every child succeeds and continues the branch of 
his father. 

The Algerian Courts have given effect to this doctrine 
repeatedly. One of the decrees, that of the 20th April 
1874, was pronounced under the following circumstances 
a ivakf had, by a series of successive devolutions, fallen 
to two brothers Mohammed and al-IIadj Ali. Moham- 
med died in 1869, leaving seven children and the Kazi of 
Algiers decided upon the difficulties that arose about the 
possession of the wakf property by a judgment of the 
20th October 1873 (confirmed on the 20th April follow- 
ing), that the children of Mohammed should divide among 
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themselves as representing one branch the half of their Lecture XI, 
father’s share, and that al-Hadj Ali as the head of another 
branch should hold the other half of the wakf. 

The third point relating to distribution among the 
beneficiaries is expounded in clear terms by Khalil ibn 
Ishak, “ If the grantor has not fixed the proportions, men 
and women would have equal shares.” 

The founder can stipulate further that the privilege of 
a double line should be maintained, but in default of an 
express clause the consanguine share equally with the 
relations of the full blood. “ The full brother and con- 
sanguine brother,” says the Shaikh al-Hattab, “ have 
equal rights, as their relation in respect to the father is 
equal in degree and in legal force.” “ If the founder,” 
says Sidi Khalil, “ has stipulated that the portion devolv- 
ing upon such an one should fall to his nearest relative, 
and if this person has full brothers, consanguine and 
uterine, which of tlieso would have the right to the bene- 
fit of the uuikf ; would the full brothers be preferred to 
the other brothers ? No ; because they are all equally dis- 
tant ; there are the same number of degrees between them 
all.” The commentator Abdul Baki lays down the sa.me 
doctrine. “By the words ‘the nearest relative,’ it is 
understood that the full brother and the consanguine 
brother have equal rights, as their relationship to their 
father is equal.” 

The lower line in the same branch, i. e., which is a 
degree further off, participates with the upper line, that 
which is nearer, whei'e it is provided by the terms of the 
wakf ; if not, it is excluded by the superior line. 

In oi'der better to understand this rule we subjoin the 
following genealogical table — 
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Abul Kasrm 
c 


.0 AI-Aycshi ,0 Al-Arbi 


Abdul Ktidor 


0 Sliinaii 
O Mobainmed 


^ Ahmed O Ikm Aiasa 


Abiil Kasem, tlie founder of tlie ivaJif, liad two soim 
al-Arbi and al-Ayeslii who became entitled in equal moie- 
ties to the produce thereof. Upon al- Arbi’s death, the 
profits of the wa/if were divided into two shares, 
al-Ayeshi retained his half and Sliman succeeded to the 
half of his father's share. Al-Ayeshi had two sons, Ab- 
dul-Kader and Mohammed. Abdul Kader died in the life- 
time of his father leaving him surviving Ahmed and Aissa. 

Q, Who should take the half of the wakf which had 
devolved upon alAyeshiiP A. If the wakfnamah does not 
contain any special condition, Mohammed would take exclu- 
sively, because Ahmed and Ban Aissa, his nephews, are a 
degree more distant than he, and because they do not 
represent their predeceased father. Had the wakif made 
a provision to the effect that all the degrees should take 
equally, the inferior together with the superior, Ahmed, 
ben Aissa and Mohammed w^ould have become jointly 
entitled to the share of al-Ayeshi and would have each 
taken one-sixth share of the produce of the This is 

in accordance with a decision of the Court of Algiers 
passed on the 25th May 1874. 

Take another case : 
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Lecture XL 


iSlimnn 



( ) ^ M < 0 11 acl j A b 



/ 


O Ku.(l(Jonr () Aisha Ahtlnr O Omar O lljuiifa 
Haliniari 


0 Uokia 

SSlinian makes a wakf ii\ favour of all liis cliildren with- 
out (listiiictioii of sex.; in default of descendants, in favour 
of his brothers Moliammod and ahlladj Ali and their 
issue, similarly without distinction of sex, Slinian died 
without issue a-nd the wakf coj)so(|uent]y devolv(Ml on his 
two brothers. .Mohammed died leaving five ch ildren ; they 
divided equally among themselves, the lialf of tliat wliich 
their father had held. Abdur Raluuan then dwd, leaving 
hi^ only danghter Rtkia,, who takes tlie whole of ]u*r 
father’s share contrary to that wliich happens upon or- 
dinary succession. Then al-Hadj Ali dies wdtliout issue. 

Q. Upon whom would devolve kin half of the wakf? 

A, Kaddur, Aisha, Omar and Hanifa each take one- 
<inarter. As for Rekia, she is not entitled to a sliaa'c in 
Alik portion, as she is a degree more remote from him 
than her uncles and aunts, and representation not being 
♦stipulated for, she cannot claim tlie rights of lier fatln^r 
l>redeeeased. This is the solution given by the Court of 
Algiers on the 20tli April, 1874. 

Where one of the Inmehciarios dies wiihouf issue, Ids 

hi 
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LEC'fLTRE XL shiire devolves, as iu the last example, upon his nearest 
relatives. Sometimes the founder declares this formally. 

The one of the two who dies first shall transmit his 
share to the other.” But more often the deed is sileut 
on this point, and the Courts interpret this silence as though 
the clause above quoted were inserted. Thus a man 
iiained Ahmed ben Abd-el-Kader made a ivakf in favour of 
his children ; one of these dying without issue, his portion 
was allotted to his four brothers and sisters each taking 
a fourth share in accordance with the decision of the 
Majlis of Medea of the 8rd September, 1858. Thus again, 
a ivakf was held by several beneliciaries ; one of these 
dying, a contest arose among tlie survivors and the Court 
of Algiers, by a decree of the 12th September 18G7, decided 
that his share should be divided into equal portions 
among those who were of the same degree of relationship 
with him. This decision has since been sanctioned l)y a 
judgment of the Kazi of the 15tli circle on tlie 10th Sep« 
teinber and by a decree of the Court of the 25th July, 1871. 
Such a solutioji admits of no difficulty when the bene- 
ficiaries are all descended in a direct or a collateral line 
from the founder of the wakf because they are all united 
by ties of relationsliip, and are all lieirs of one anothei* ; 
but what should be the principle for decision in those 
cases where the beneficiaries nominated by the founder 
do not belong to the same family and one of tlieni dies ^ 
without issue ? Would his share fall to his co-beneficia- 
ries ? If the deed contains a clause like the one we have 
quoted in the wakfnamah of 1804, or any other stipula- 
tion from which one might surmise that it was the 
founder’s wish to leave the wakf to the survivor, the ques- 
tion would be answered in the affirmative ; this is 
clearly deducible from the principle laid dowm by Khalil 
ibn Ishak. A granted to ten people for enjoyment 
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(luring tlieir lives reverts, after all are deceased, to tlie 
grantor or in liis default to liis heirs/’ 

In the absence, however, of aii}^ condition to that effect 
in the wakfnamah, the co-beneficiary has no claim, and 
the deceased’s share would fall to the succeeding bene- 
ficiary or would revert to the donor if the succession is 
not indicated, as exemplified in the following passage 
in the text : — when a wakf is nnide in favour of two 
particular persons, and after them in favour of the poor, 
these would be placed after the decease of one of the two 
in possession of his share.” 


Section II. 

WHAT MAY BE CONSTITUTED WAKF. 

Khalil ibn Ishak has laid down, that all property over 
which dominion can be lawfully exercised may legiti- 
niately be constituted into wakf. And the jurists have 
gone so far as to declare that the benefit accruing from 
draught-cattle or horses, and the services of slaves to nurse 
the sick, may lawfully be dedicated. Whether simple 
aliment can be made ivakf depends on the answer to tlie 
gcjieral question whether moveable property can be law- 
fully dedicated. And it must be admitted that there is 
considerable divergence among the jurists on ibis point. 
But it seems generally agreed, however, that moveiiblo 
property can be ma,de wakf as well as imnioveable pro- 
perty, and Perron has declared that this is in accord- 
ance with the spirit of the Maliki school. A decree of 
the Court of Algiers has confirmed the above principle. 
Khalil ibn Ishak has declared that the iva kf oi a book for 
a library or a war-horse or a suit of armour is lawful. 
But in consideration of the primary object of a ica/r/’and 


Lecturk XT, 


Tlio subject 
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LECTDiiifi XL of the fact that when an appropriation is made, the 
intention of the w&,kif is to reserve tlie property for 
pious acts, the usufruct being only given to the bene- 
ficiaries, the lawyers have held that those things which 
are liable to be destroyed by use or likely to perish in 
the course of time, could not be constituted into wakf. 

But a wakf may be made of every kind of moveable 
object, when they are to be sold and the price realized 
tlierefrom is to be invested in the acquisition of immove- 
able property. Agricultural implements, yoke-oxen and 
other animals kej)t on land for agricultural purposes may 
be made ivakf witliout any question. 

A fractional share of a particuhir property may law- 
fully be dedicated. And when a liouse has been mnxie wa!:/, 
and a portion of it has been sold to pny his debts, the 
reiiiaining portion will continue subject to tlie dedication. 
It is not necessary that the grantor should be in actual 
possession at the time of making the wakf. The law 
authorises the dedication of future property. This prin- 
ciple has been confirmed by a, decree of the Kazi of Algiers 
made in 1873 and again 1874. The hitter is worded thus: 

A dedication in the name of the Almighty constituting 
as wakf the whole of which a man is possessed, and that 
which iiiny accrue to liiiii in the future is lawful, hut 
it will take effect with reference to such properti(^s of 
Avhicli the beneficiary obtained full possession before the 
death of the grantor/’ 

FormnUiios A v.Hthf made,” says Sidi Khalil '' by the use of the 

ire to f ile n . . ^ ^ 

Croat ill- of II lollowiiig expressions : ‘I make a wakf,' or ‘I give m 
alms ; ’ but these formula must be emphasized by indi- 
cating the object of the dedication.” 

In spite of its importance the constitution of a w(i\f is 
not subject to any solemnity nor publicity. It is validly 
made by a declaration before witnesses. But the validity 
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of a walif is subject to two essential conditions, namely, XI 

(1) that it sliould bear tlie character of a pious act ; (2) 
that there should be a transfer of the subject-matter 
of the ivahf, and the proprietory rights of the appro- 
piator should be divested therefrom. The first of these 
conditions is the result of the constitution of the wahf 
generally. And consequently when a ivalif is made in 
favoiu’ of private individuals, the ultimate dedication 
is always reserved for such objects as the holy cities, a 
mosque, a caravanserai, a cemetery, a sanctuary, the poor, 

&c. 

It is endorsed by a clause generally worded tlius : — 

And after the total extinction of the appointed bene- 
ficiaries the ivakj should go to so and so.’’ We juay j;idd that 
a pious act may be independent of the idea of charity. 

Sidi Khalil expressly mentions this and Perron explains 
that the iuaJ:f would be valid and the act pious, ev(m 
though tlie beneficiaries were in the most afHuent cir- 
cuinstances. 

The second condition is imperatively laid down by the 
text, “ The constitution of a favour of a. benefici- 

ary who has attained his majority and even tha t in favour 
of a no}i compos is null, if the beneficiary is not placed 
in possession.” “The taking of possession” says Mo- 
liainmed Assem, “is the soul of the wa/cfimH if the gran- 
tor continues to overlook and a.dminister the wa/rf proper- 
ty and to dispose of it, this in itself renders the luakf 
null ; the law cannot legalise it.” 

In the case of wakfs, as in the ease of gifts, a clause is 
generally inserted in the deed of grant to the effect tliat 
the beneficiary has taken possession of it. This declara- 
tion is not always conclusive proof of the fact and re- 
quires to be supported by independent circumstances. 

The beneficiary’s possession should be either by him- 
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Lec ture XL -f ^dult, Or by his father or guardian, if an infant. 
When the ivaJcf is for a pious or religious purpose, posses- 
sion should bo taken by its administrator. The delivery 
of seisin is dispensed with only in case of a wakf made 
by a father in ftxvour of his minor son, provided the cir- 
cumstances sufficiently show that there was a hand fide 
intention to make a walfi, e. c/. {a) that the produce of the 
waJif had been a2)plied to the benefit of the ceMui qui 
trust; (h) that the father did not himself continue to 
derive benefit therefrom. 

When pc)«- The taking of possession is therefore a necessary for- 
bo taken . uiality, but at what 2)eriod should it take 2)lace ? The 

law does not dictate that this formality should immedi- 
ately follow the deed of constitution ; it only requires it to 
be accomjjlished while the constituent fulfils the necessary 
qualifications for establishing a ivahf ; that is, [lossesses 
tlie disposing capacity and is able to exercise the right of 
property over it.” The is null,” says Khalil ibn 
Ishak, wlien it has not been taken possession of before the 
death of the grantor, or before the illness to which he suc- 
cumbed,” The wakif has the power of subjecting the wadfi 
to certain conditions, and these conditions must be strictly 
observed. He may determine the rite according to which 
it sliould be managed; apjioint tlic jierson or persons to un- 
dertake tlie administration, settle the order of successive 
devolution, declare that the beneficiary in case of j^ovorty 
should have the right to alienate the wakf ; prescribe that 
in certain cases the ^vakf should revert to his heirs etc., 
etc. ; and, in general, order all measures relating to the exe- 
cution of the wakf ; but there his power ends and any con- 
ditions contrary to tlie j^rinciple of waif and by which a 
power is reserved to alter the jirovisions of the tvakf ov to 
annul the settlement, or to sell the immoveable projierty, 
in fact any condition wliich would have the effect of 
desti;oyiiig the wadf is null and void. 
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According to Khalil ibn Ishfil:, perp(?tnity is not an cs- LK< TrRK XI. 
Bcntial condition of walcf ; and his two commentators, al- Teru})ora- 
Karkhi and Abdul Baki, explain further that temporary 
■walcfs^ those made for even a single year or for the lifetime 
of any given person, are lawful and valid, and that the pro- 
duce of the wakf thus constituted where no beneficiary is 
indicated, after the expiration of the period for which the 
trust is created, will go the poor. 

Can the wakif annul the wakf of his own motion 
solely ? Can he modify the prescribed clauses before the 
possession of the beneficiary ‘P The jurists, among them 
Ibn-ul“Hajeb and Abdus-Salani have answered tliese ques- 
tions in the negative. The constitution, such as it lias 
been made, must remain intact and be carried into effect 
without any modification. And if the clauses of tlie wakf- 
nainali are obscure, incomplete, or susceptible of diverse 
interpretations, the difficulty would be taken before the 
Kazi, Avho must pronounce according to the custom and 
usage of the place or according to the mode in which it has 
been hitherto carried into effect, if it has existed for some 
duration. 


Section III. 

THE LEGAL EFFECT OF A WAKF. 

The constitution of property into wakf produces tln*ee 
different effects ; It renders the property constituted 
as ivakfy inalienable, imprescriptible and noii-heritahle. 
IFuA;/’ property is inalienable, because it belongs virtually 
to Almighty God, being intended for the benefit of man- 
kind, the successive beneficiaries being entitled only to the 
usufruct thereof and not having the power to alienate it. 

There are, Iiow^ever, several exceptions to this principle. 
If the vjttkf is of land or of moveable property that can 
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Lecture XI. hq loiig^er be iiRefiil, it should and others bought 

with the price thereof. If a mosque has to be enlarged,' 
and if the sale of a piece of land attached thereto is the 
only inode by which funds can be forthcoming therefor, 
such sale would be permitted. If a beneficiary be poor and 
the produce of the wakf insufficient to procure for him the 
means of subsistence, alienation in this case iiiight take 
place with the leave of the Kazi, should the grantor 
have made this the object of a special clause in the deed 
or even if he has not mentioned it. 

If the founder should have died leaving debts, the credi- 
tors would be entitled to realize the debt from the pro- 
perty, and after their debts have been satislied the balaneo 
of the sale proceeds should be invested for the benefit of 
the cediii qiii trust, A waJif may be the object of an 
excliange, but such exchange would only bo valid upon 
approval of the Kazi,. after he has assured himself that the 
value of the two properties is equal. The exchanged pro- 
perty would tlien become rvakf and would be subject to 
the same rule as the original wakf\ and if the i^;a/i/had 
been for a specific purpose which fails, it will be applied to 
some other pious object, — if possible, similar in character 
to the original purpose ; for example, a wakif constitutes 
some property into tvakf and grants the produce thereof 
for constructing a bridge or a school, and if those build- 
ings have been constTucted by the State, the produce of 
the property would be applied to some similar object, in 
default of which the tvakf would be applied to help the 
poor kindred of the wakif, preferentially his asabah. 

The inalienability of the wakf property ceases when 
the grant has been made in favour of a certain object 
which has ceased to exist. 

Though tlie beneficiaries cannot dispose of wakf property 
they have tlie right to enjoy it and all its fruits. They are 
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entitled to hold possession of it either personally or by a Lec tttrb XI 
manager or administr^ibtor. 

Neither the cestui qui trust nor the administrator can 
grant a lease of the ivalcf property for a long period. 

According to Sidi Khalil two years, according to others 
three years, is the longest term for which a lease may be 
given unless it is given to the next reversioner, when it 
may be for ten years. The lease may, however, be extended 
if the property needs repair. It is a principle that pro- 
perty held as waJcf ma^t be kept in good repair, and that 
future beneficiaries can, in order to preserve their rights, 
oblige the usufructor to lease the house that is falling into 
ruin and to apply the rent wholly to its reconstruction and 
repair. 

{}),) The second effect of tlie constitution of wakf is to 
render the property imprescriptible, that is, it cannot be 
subject to the rights of the sovereign as private property. 

(c.) The tliiixl effect resulting from the constitution 
of walcf is, that it renders the property so dedicated non- 
.lieri table, and sub jects the course of descent in respect of . 
the beneficial interest, to the successioji pointed out by 
tlie wfikif. On this j)oint all writers agree, the rules of 
succession to wahf property laid down by the grantor 
must be strictly observed,^’ says Sidi Khalil, and Ibrahim 
Halebi adds, that the founder is absolute master to dis- 
pose of at will the usufruct of this property/’ 
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CHAPTER XIV. 

THE LAW OF WAKF ACCOEDING TO THE 
SHAFEI SCHOOL.i 

Lecture XI. It is essential that the wakif should be capable of 
declaring his will, and that he should have the faculty of 
disposition over his property, while the subject of the 
endowment must be such as can be made use of per- 
petually. Therefore, the object of the endowment mny 
not consist of aliments or odoriferous plants ; but with 
that exception, the ivalcf of moveable property is as valid 
as that of immoveable property. The imkf of mnshad or 
property held in joint tenancy is valid. But it is not 
valid to make a wakf oi a trained dog. The validity of a 
wal'f of buildings or plantations uj)on another person’s 
ground held by the owner of the buildings or plantations 
under a lease is acknowledged. 

A 'wakf in favour of an individual or a class is not valid, 
if they arc not capable of taking j>ossession constructively 
or actually of the imkf property, A wakf^ therefore, in 
favour of an infant en ventre sa mere or a slave is not 
valid. 

It also appears from the above principle that a wakf 
may be made in favour of a zimmi but not in favour of 
an apostate, nor of an unbeliever not subject to a Mussal- 
man prince, nor in favour of one^s self,^ A wakf for an 
unlawful purpose, as for example, the construction of 
Christian churches or of synagogues is void ; but a wakf 

* The following is from fhe Miiihaj-nt-t41ibln. 

^ Comp, tlio Hanafi and Shiah Law. 
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in favour of an hospital for Christians or Jews, made as 
it is with a charitable object, is lawful. A walcf is valid 
equally in favour of the poor as of the rich, of the learned, 
of mosques or schools. 

The intention of making a loalcf must be formulated in 
these explicit terms, I make a xmikf oi such a thing,” or 

my field shall be a %mkf in favour of such a person.” 
The expressions I consecrate,” or I attribute to such 
charity ” are also explicit. The same is the case with the 
expressions, I make a sacred gift of such thing,” or 

endow,” or it shall not be sold or given to another 
person.” On the other hand, the expression to give ” 
without any further qualification cannot be considered 
explicit, even if the intention was to make a and it 

is only in the case of a v)akf not in favour of one or more 
individuals but in favour of a class of people or of the pub- 
lic that this expression accompanied by the intention is 
regarded as explicit. The expressions, I consecrate such 
an object,” or I wish that it should remain eternally 
in that state,” are not explicit ; but the phrase I destine 
such a property for the purpose of a mosque” suffices to 
make the spot consecrated to worship. 

A wakf in favour of a certain and particular person is 
not complete without his acceptance, which acceptance 
must in no case take place after a previous refusal. A 
VKikf made in these terms, I constitute this my land ivakf 
for the term of a year” is void, but if the words used 
are ‘‘I make a wakf in favour of my children, or in 
favour of such an one and subsequently upon his issue,” 
without adding anything else the wakf remains intact even 
after the extinction of the family. The usufruct of the wakf 
reverts to the nearest relative of the founder when the 
purpose fails and the holders nominated by him have 
become extinct. Furthermore, our school declares null and 


Lecture 
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void such wakfs as are made without appointing a primary 
holder of the usufruct capable of taking immediate pos- 
session thereof ; for example, when a wakf is made in the 
following terms, I make a wakf in favour of the child 
I may have/’ this is invalid for there is nobody to take 
possession of the wakf^ but the failure of any of the inter- 
mediate beneficiaries does not avoid the wakf. 

The law does not acknowledge a wakf that has no 
object; nor can it be made dependent upon a contingency 
which may never occur. As for example I make a 
wakf on condition that Zaid should come.” While a con- 
ditional oj^tion is also invalid. The other conditions that 
may be added must be executed faithfully, as for example, 
the condition that the endowed lands cannot be let out, or 
that a mosque founded be specially dedicated to a certain 
rite, such as the Shfifei. In this latter case, the members 
of this sect alone shall be entitled to share in the benefit 
of the wakf And this rule applies equally to the found- 
ing of a school or of a hostelry. In the case of an endow- 
ment in favour of two persons and subsequently in favour 
of the poor, at the death of one of them his portion of the 
usufruct reverts to the other and not to the poor,i who 
onljr profit thereby after the death of both. This doctrine 
has been supported by Shafei himself. 

When a ivakf is constituted in the following terms, 
viz.^ '•‘the wakf is for my children and my grandchildren,” 
tlie usufruct must be equally divided among the chil- 
dren and the grandchildren that exist at the time of the 
wakf^ even if the words who are their descendants ” or 
generation after generation ” is added. ^ When on 
the other hand the following terms have been used 
‘‘ in favour of my children then of my grandchildren, 

^ CoTnp. the Uaiiafi Law, ante^ p. 289. 

' Comp, ante, pp. 289-296. 
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then of my great-grandcliildren, the ones after the 
others/’ or the former first/’ the snccessiye genera- 
tions have the enjoyment of the usufruct and the 
fii’st class takes first. The grandchildren, moreover, have 
no right to a wa^f made only in favour of children. 
While, on the other hand, the grandchildren born of the 
daughter of the founder are understood in the expressions 
‘^posterity”, ^"descent”, ‘^progeny”, or gTandchildren” 
unless it has been declared the grandchildren that bear 
my name.” A walxf made in favour of persons be- 
tween whom and me there are ties of patronage ” must be 
divided into two equal portions, if tlie founder is a client 
as well as a patron, but according to some jurists it is 
null. An apposition preceding several words joined to- 
gether refers to all, as for example in this sentence, I 
make a wakf in favour of those who are dear to me, my 
children, my grandcliildren and my brothers,” it is the 
children, grandchildren and brothers that are accounted 
‘‘ dear ” by the founder. The same is the case with an 
apposition that follows and of the reservation added to the 
principal clauses provided that these words are united 
by the conjunction ‘‘and.” For example, “I make an 
endowment in favour of my children and of my grand- 
children and of my brothers who are dear to me ” or 
“ provided there are no persons of notoriously bad conduct 
among them.” 

The proprietorship of imkf property is transferred to 
God, that is to say, that such object ceases for ever to be 
subject to the right of private proprietorship and that 
thenceforth it belongs neither to the founder nor to him 
in whose favour the imhf was made. Only tlie usufruct 
of the wakf is his, and he may have the en joyment thereof 
either in person or by the intermediation of another, for 
example, by lending him the endowed object or letting it 
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Lecture XI. to him. The holder of a usufruct has the full right to 
the rent and of that which the endowed property pro- 
duces, such as fruits, wool and milk, and the young of the 
animals, though another theory maintains that the divers 
offspring also become wakf by virtue of the right of ac- 
cession. After the death of a animal, the skin be- 
longs to the holder of the usufruct. On the other hand, ac- 
cording to our school, the indemnity due from the murderer 
of a wakf slave does not belong to the holder of the usu- 
fruct, but he must use that money in purchasing another 
slave who then becomes iva/ff in lieu of the murdered 
slave, or in case this be impossible, he must use that moiK'y 
to purchase an undivided portion of a slave to replace that 
one. 

The endowment of a tree does not, according to our 
school, become extinct when the tree dies, a-s the decay of 
a tree does not preclude the use of the wood, though, 
according to others, the tree must then be sold by auction 
and the price used in the same manner as the indemnity 
for the murdered slave. The worn-out mats and the 
broken beams of a mosque may be sold, and this is only 
lawful on condition that these articles should serve as 
fuel. The ground on wdiicli a mosque stands may, in no 
case, be sold even if the edifice have fallen to ruin and its 
reconstruction be impossible. 

When the founder has reserved for himself the admin- 
istration of the nuiJi'fy or if he has conferred the office 
upon a third person, the arrangement must be carried 
into effect ; but if nothing of this kind has been stipulated 
by the grantor, our school prescribes that the administra- 
tion should be entrusted to the Judge. It is essentiiil that 
the administrator of iXrwaJcf be of i rreproaeliable clinracter 
and qualified for tlie office both by bis physical powers 
and intellectual faculties. The functions of the adminis- 
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trator are the custody and consolidation of the wakf pro- Lfx’tubk xi. 
perty and the collecting and distributing of the revenues, 
but he is forbidden to overstep the limits of his power, if 
the administration has only partly been given to him. In 
every case, the founder has the right of deposing his ad- 
ministrator and of appointing another, unless he be nomi- 
nated administrator in the deed of endowment itself. A 
lease contracted by an administrator remains the same 
notwithstanding a rise in price or of a more advantageous 
offer. 
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CHAPTER XV. 


RULES OF PROCEDURE. 

Lectuee XII. regards the right of a beneficiary to obtain a decla- 
ration that a certain property is ivakf property, or to 
establish his title to a share in the proceeds of a certain 
wakf^ the Mahommedan law is very distinct. It pro- 
vides that any beneficiary can at any time proceed before 
the Kazi and obtain any redress to which he may be 
legally entitled. The law imposes no restriction as to the 
manner in which he should 2 )roceed. The Indian Legis- 
lature, however, has, with respect to a certain class of 
cases, provided certain rules which require consideration, 
especially as the Calcutta and Allahabad High Courts are 
not in accord with each other in regard to the ju'ocedure. 

In Mahommedan countries, endowments which are in 
their nature public, or the benefits of which are for the 
public generally, are under the direction, control and 
suj^ervision of a special officer appointed by the Govern- 
ment, who is called the Ndzir-i-Awkdf. But the Kazi, as 
the representative of the sovereign, is the general curator 
of all wakfs^ whether public or private. When the British 
first assumed the goveiniment of these Provinces under the 
authority of the Mogul Emperor, they found numerous 
endowments, chiefly created by the sovereigns and chief- 
tains, scattered throughout the country. For a. time 
matters were allowed to remain in the condition of dis- 
order in which the collapse of the Mahommedan Govern- 
ment had left the endowments. Butin 1810 it was found 
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necessary to pass a law for tlie purpose of protecting and Lbc tuhe XII. 
preserving these dedications and grants. With that object 
Eegulation XIX of 1810 was j^assed. Its objects is suffi- 
ciently clear from the preamble.^ 

In 1863, however^ it was considered desirable on the 
part of Government to divest itself of all connection with 
the religious endowments of Hindus and Mahommedaiis, 
and to retain the control only of such institutions as were 
secular in their character. It was supposed that the 
connection of a Christian government with the religious 
establishments of Hindus and Mahommedaiis was anomal- 
ous and inexpedient. To give effect to this mistaken but 
intelligible policy, Act XX of 1863 was passed.^ 

^ “ Whereas considerable ondownients have b(;en p^raiited in land by the 
preceding governments of ibis country, and by individuals for tho sup- 
port of mosques, Hindoo tom])l(?s, colleges and for other pious and bene- 
ficial purposes and whereas there are gp’onnds to sup[)OHe thfit the i)rod(iC0 
of such lands is in many instances appropriated contrary to tlie intontiona 
of tho donors to tho personal use of the individuals in innn('diato chargo 
and possession of such endowments, and wher(‘as it is an important duty 
of cvoiy GoveruTnont to provide tliat all siicli endowments bo applied ao- 
cording to the real iriiont and will of tin? grantor, atid whereas it is movo- 
over essential to provide for the maintenance and repair of bridges, serais, 
kuttras and other buildings which have b(‘(‘ii ereett'd either at the expense 
of tlovernment or of individuals for t he use and c.onvf'niencti oi' the pnblii;, 
and also to establish proper rnh'S foj- tlie custody and dis])osal of nuzzool 
property or escheats the following rules liave been cnaetiMl to bo in force 
from the period of their promulgation tlirougbout the provinces imme- 
diately dependant on. the presidency of Fort William. 

“ The gemu'al superintendence of all lands granted for the support of 
mosques, Hindoo temples, colleges and for other [lious a.nd Ixmeficial pur- 
poses, and of all public buildings, sucli as, bridges, serais, kiitti-as and oi lier 
editicea is hereby vested in tlio Board of Uc.wenue and Board of Commis- 
eioners in the seversd districts sulqcct to the control of those Boards re- 
Bpectively.” 

® “Whereas it is expedient to relieve the Boards of Bevenuo and tho TiOeal 
Agouta in the Ib’esidency of Fort William in Bengal and the Preside ucy of 
Fort vSaint George from the duties imposed on tliem by llegnlation XI X of 
IHIO of the Bengal Code, so far as those duties embrace tlie superinten- 
dence of lands granted for the support of mosques or Hindoo temples and 
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LEctuRE,xll. Tlie preamble and the eaidier sections of this Act indi- 
cate conclusively its scope, and there can hardly be any 
doubt that its operation was confined to such trusts or 
endowments as were transferred to trustees under Sec- 
tions 4 to 7 of the Act. And so it was expressly 
decided in the case of Delroos Banoo Begtim v. Nawah 
Syed Asglmr Ally KhaUy^ in which it was further held that 


for other reli{j^ions naes, the appropriation of oTulownients made for the 
maintonanco of such roligious ostahlislinioiits, the repair and preservation 
of buildings coninieted therewitli and the a))pointniOTit of Trustees or Mana- 
gers thereof or involve any connoxion with the managennuit of such ndi- 
gioMS establisimieiits and whereas it is expedient for that purpose'! to repeal 
BO much of Regulation XIX, 1810 of tlio Bengal Code and Re'gulat ion Vll, 
1817 of the Madras Code as relate to oiuiownumts for the su])]>oi‘1 of 
mosepies, Hindoo teinples or otlier religious purposes, it is enacted as 
follows : — 

1. So much of Regulation XIX, 1810 of the Bengal Code and so imich 
of Regulation VMl, 1817 of the Madras Code as redatcj to endowinentvS for 
the support of mosques, Hindoo temples or otli('iqr(digious*pai*poscs are 
repealed.” 

Section IV furnishes the chief ind(ix to the object of tlie Act. 

In the case of cv(uy .such mosciuo, temple or other rc'ligious ostnhlish- 
meut which at the time of the passing of this Act shall be under llio 
inanagonient of any d’riistee, Manager or Siiperinf.cndent whose nomina- 
tion shall not vest in nor be exturlsed l)y nor ho subject to the eonfii-ma- 
tioTi of the Government or any public Otlicor the lineal Govt'rnment 
shall as soon as possible after the Act transfer to such Tiaistt'c, Manng('r 
or Su])erintendent all the landed or otln'i* jtroperty which at the tiia(‘ <»f 
the passing of this Act shall he under tin' sii[)(‘rintendene(^ or in tin* pos- 
session of the Board of Revenue or any hxad Agfuit and Ix^lengiiig to sacli 
rnosqm', teinple or oilier religious establishment exeejit such pi'operty as 
is lioreinafter provided and the powers and responsibilities of the Board 
of Revenue and tlie local Agents in rciSfiect to sneh'mosiiue, temple or 
other religions establishment and to all land and other propm’ty so trans- 
ferred except as regards acts dune and liabilities incurred by the s;iid 
Board of Revenue or any local Agent previous to such*transfer shall cease 
and determine.” Section V pi-ovides tlie procedure' in case's of dis]»nto 
regarding the right of snceession in c.ase of a vacancy in the office of any 
trustee Ac. to whom lu’opt'rty has been transferred under Section I V and 
Scotioii yi declares the rights, powers and resiiousibiiitics of such trustees. 


15 Beiig. L. R. p. H)7. 
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where such transfer had taken place, parties interested in Lectueis^cii, 
such endownients might come in and apply for leave to 
sue the trustee or manager thereolV and no suit would be 
maintainable without leave previously obtained under 
Section 18. But where the charge of the endowments had 
never been transferred to trustees under the provisions of 
the Act, no preliminary leave was necessary. In fact, 
the transfer under Sections 4 to 7 was regarded as a test 
whether the endowment was, in its nalure, public or not. 

If it had been taken cluirge of by the Board of Eevenue 
under Et^gulation XIX of 1810, find subsequently trans- 
ferred to trustees under A<*4 XX of 1808, prinid fade it 
was such as to entitle the public generally to slnire in 
its benefit. And in that case preliminary leave to sue 
would be necessary before a suit can be maintained. The 
])riiiciple hiid down in Delroos Banoo Beminri v. Narvah My v, 

O 7 .77 . RamNauth 

Syed Ai^yhwr Ally with reterence to the nature and scope MmduL 
of Act XX of 1808 has been virtually overruled by the 
decision in Jem Ally v. Ram Na.iUh MunduL^ In this case 
it lias been field, in effect, that every mosque, Hindu 
temple, college or religious institution for the support of 
wliieli land had been granted by the preceding govern- 
ments, or by individuals come wdthiii the purview of the 
Act, and that consequently no suit can be instituti'd witli 
reference to any of these institutions without lea ve having 
been first obtained under Section 18.« This ruling appa- 
rently was adopted in another case decided by tlie Calcutta 

* Kaniz Fatima v. Bibi Sahehjan, 8 W. B. p. 313. 

* I. L. R. 8 Cal. p. 82. 

^ Hection 18 runs thus : — “ No suit sliall he entertained under tliis Act 
without a preliminary a])plicatiou being hivst made iu tlie Court for leave 
to institute such suit. The application m.ay be made upmi unstamped 
paper. The Court on the poriasal of the application shall d(a-orriiino 
wliC'ther there are sulHcient pj’iata /acic grounds for tiic institution of a 
suit, and if in the judgment of the Court there arc such grounds, leave 
shall bo giveji for its institution &c.’* 
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LEc TtjRB XII . Higii Court*’ 111 this case the plaintiff had sued to 
recover possession as mutwalli of certain parcels of land ah 
leging that they were dedicated as wakf, and that the profits 
were applied to the feeding of wayfarers and travellers, to 
lighting the mosque and shrine in the evening, and to 
meeting the expenses of repeating prayers on the occasion 
of Id and Bahreedy and that the said profits were never 
spent for personal purposes. The plaintiff also alleged that 
her deceased husband had been the former mutwalli, that 
upon his death her step-son took possession of the walcf 
properties and had since given a mokurruri pottali of the 
dedicated lands to the second defendant. She accord- 
ingly prayed that the properfies in suit may be declared 
to be wahf and the sale and lease thereof may be set 
aside. 

She succeeded in establishing that the four parcels of 
the land in suit were walcf and obtained a decree in respect 
thereof in the first Court which was upheld by the judge. 
On special appeal to the High Court of Calcutta, it was 
urged on behalf of the defendants tliat the plaintiff had 
no sufficient interest to entitle her to sue. These conten- 
tions were accepted by the learned judges who dismissed 
the plaintiff’s suit on the following grounds : — 

According to the plaint in this case the trust is one 
partly for charitable and paid;ly for religious purposes. 
So far as the trust was ^ for the feeding of wayfarers and 
travellers ^ it was a trust for the benefit of a considerable 
portion of the public answering a particular description, 
and was therefore a trust for a public charitable purpose. 
The object of the plaintiff ’s suit was to oust the mutwalli, 
get herself appointed in his place and have the properties 
vested in her. Section 639 of the Code applies to a suit 
of tliis nature which is really one for the administration of 


^ Lutifnnnissa Bibi v. Kazii’un Bibi, I, L. R, 11 Cal. p. 33. 
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the trust, and such, a suit can only be brought in accord- Lectu^xii. 
ance with the provisions of that section. But even 
supposing that the endowment in the case was neither 
a public charity within the meaning of Section 539 of the 
Civil Procedure Code nor a religious endowment to which 
Act XX of 1863 is appliccable, the plaintiff was not entitled 
to sue alone to be appointed mntwalli and to obtain 
possession of tlie property. The first Court holds that 
she was entitled to bring this suit because she was a wife 
of Mokram Ali the late mutwalli, but we cannot agree 
that this is a sufficient reason. Even if we regard her as 
suing as a person interested in the trust, then on the face 
of the plaint tliere are other persons interested, and she 
could only sue on behalf of a.ll who were so interested, and 
in order so to sue she should have obtained the permis- 
sion of the Court and otherwise complied with the provi- 
sions of Section 30 of the Civil Procedure Code, not having 
done so we think she had no right of action. In what- 
ever light the suit be regarded, therefore, we think it clear 
that it was not properly framed and will not lie.’^ 

This view does not seem to be in accordance with 
the Mahommedan Law as it introduces restrictions not 
recognized under that law. The Allahabad High Court 
has dissented from the views entertained by the Calcutta 
High Court. It has held that every Mahommedan lias 
an inherent right to maintain a suit for the piirpose of 
establishing a ivalrf or his own right to share in its bene- 
fits. In the case of Zafaryah Ali v. BaJchtmvar Smg^ cer- 
tain Mahommedaiis sued for possession of a takia 
known by the name of Xajuf Ali Shah, by cancellation 
of an hypothecation thereof, dated the 28th May 1877 
and of a decree, dated the 18th May 1880 as well as of a 
judicial sale, dated the 30th May 1881, by the demolition 
J I. L. R. 5 All. 4117. 
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LECTUftE XII. of two walls and by the ejectment of the defendants/’ 
They alleged in their plaint that the property in suit was 
or a charitable endowment including a mosque 
(imambara) and a grave-yard in which there were many 
tombs, * that defendant No. 1 the manager of the 

property and the ancestors of defendants Nos. 2, 3 and 4 
hypothecated the premises to defendant No, 5 who having 
obtained a decree enforcing the hypothecation caused^ the 
property to be brought to sale, and it was purchased by 
him and defendants Nos. 6 and 7, that defendant No. 5 
having obtained possession of the property erected two 
walls on the land thereby interfering with the purposes 
for which the property was originally intended, and that 
tlie plaintiffs became aware of all these proceedings on 
the 24th January 1882 and in consequence brought the 
present suit. The defendants set up as a defence to the 
suit that the plaintiffs were not competent to sue. The 
court of first instance held that the plaintiffs were com- 
petent to sue, observing as follows : — 

“It 18 a rule of daily practice that every aggrieved party is entitled 
to get his grievance reniedied. On the stimo principle a certain set of 
the interested Mahonimedans in this case have come forward to bring 
til is suit against the dfd'cndants to got their com))laint rcidrossod by tlio 
Courts of Justice. The Mahonimcdan Law Banctions the conrs(‘ of ac- 
tion by the plaintiffs in tiiis case. Every lU ahommedan according to the 
tenets of Iris religion is entitled to got public charitable property pro- 
tected from the bands of strangers.” 

On appeal, however, the judge reversed the decision of 
the first court holding that the plaintiff had no right to 
sue. He also made the following observations : — 

“ Referring to a recent and closely analogous case decided by the Presi- 
dency Court in August last, Jan AH v. Rarnnauth I am of opi- 

nion that the plaintiffs have no right to bring tlie present suit wiiich is 
to have the property declared imikf and made over to them as such. 


^ I. L. R. 8 Cal. p. 39. 
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They do not, however, pretond to bo the trustees or to have any special LkctureXII, 

int( 3 rost in the alleged endowinent, nor do they bring forward any deed 

creating it; I do not think tliat thivS brings the suit under Act XX of 1803, 

for they do not really moan to sno the manager for misfeasance although 

they have included him in the prayer to set aside his coiiveyancc. But 

even if it did, the suit is out of rule as there was no application made to 

this court or to any other for permission to sue. If it b(> alleged that 

there has hecri a breach of trust regarding a charitable endowment then 

tliO leave of ih6 Collector onglit to liave V)een obtaiiKnl nruler Section 539, 

which has not b(5en done. The plaintitfs, moreover, hav^e not nuuh' any 

assertion in any ])art of their plaint as to any special right of suit, as to 

their being |>ersons attending or having a right to attOTid the alh'ged 

moaqiio, but simply stale tiudr ground of action to liave arisen wlum they 

heard of th(‘ alienation to the defendants. Were thi.s suit brought l)y the 

latter, the courts cotdd deal with it, but a question (such us lies at tho 

root here) of whether a place was one of ])uhlic worship, etc., wt)vdd be 

more aj)()ropriately settled by tluf Municipal Coiumissioners of tJie town 

as it certainly would bo more legal to adopt sucb a course. For this 

reason I dismiss the 


In second appeal, tlie plaintiffs contended (1) that being 
members of the Maboinmendan community they were 
legally competent to maintain the suit ; (2) that tliey were 
not bound to observe the preliminary procedure enjoined 
by Section 539 of the Civil Procedure Code, that section 
having no bearing on the suit ; and (3) tliat the Lower 
Appellate Court bad misapprehended the scope of the suit 
which did not seek any of the remedies provided by that 
Section. 

The High Court of Allaba,ba<l reversed the second 
Court’s judgment, boMing as follows 

The plaintiffs as M'aliomnieda ns, (‘ntitlod to freepaent the 
mosque and to use the other religious buildings connect- 
ed with the endowment, can cleaT*ly maintain the present 
suit, and Section 539 of the Proc(*dure Co<le has no applicn,- 
tioii to sucb a case; the endowment in question being, in 
our opinion, a religious institution within the mc'aning 
of Section 24 of Act VI of 1871, and therefore governed by 
Mohammedan Law. We therefore remand the case under 
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Lecture XII. Section 562 of the Code of Procedure for trial on the 
merits.’’ 

Jaivahra v, In the later case of Jawahra v. Akbur Homiin^ which 
decided by a Full Bench of the same Court, the ques- 
tion as to the right of a Mahommedan to maintain a suit 
for the establishment of his right to use a mosque for 
purposes of devotion was discussed at considerable length. 

The plaint in this case stated that in a village belong- 
ing to the plaintilf there was an old dilapidated mosque 
intended for Mahommedan worship ” which “ was pro- 
tected and looked after ” by him and other Mahoramedn, ns 
of the village ; that in consequence of the mosque and its 
appurtenances being wakf^ it had been excluded from 
the partition of the village, and the plaintiff intended to 
repair the mosque ; that the defendants had enclosed a 
part of the land and had also erected a mill on a part of 
it ; that they had by means of certain erections of thatch 
and mud converted the mosque into a place for storing 
straw, all of which acts tliey had wroiigfully done ; that 
the plaintiff had remonstrated with the defendants and 
asked them to remove the thing, but they paid no atten- 
tion to this request, and prevented tlie plaintiff from mak- 
ing repairs ; and that these “ unlawful acts of the defen- 
dants were calculated to affect the character of the said 
endowed property and were an insult to the religion.” 
Upon these allegations the plaintilf claimed a declaration 

of his right to repair the old dilapidated mosque by 

removal of the defendants’ interference ” and the demoli- 
tion of the compound, by removal of therinill, the thatches 
and the straw stored in the mosque. The plaint con- 
cluded with these words — Suit brought according to 
the doctrines of the Mahommedan religion and on written 
and oral evidence.*’ The defendants did not deny the 


I. L. 11. 7 All. p. 178. 
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acts imputed to them by the plaintiff. They defended 
the suit upon the grounds, amongst others, that the build- 
ing which was the subject-inatter of the suit was not a 
mosque but an atta or fortress made for the purpose of 
shelter from robbers in former days ” and that tlie plain- 
tiff Inrd no right to repair it. The Court of first instance 
found that the building was a mosque and not an atta ’’ 
and held that the plaintiff as a Mahoininedan and guar- 
dian of religious buildings was entitled to repair the 
mosque.” It, tlierefore, gave the plaintiff a decree as 
claimed. On appeal the defendants contended that a 
claim for endowed property cannot be instituted and heard 
without the permission of the Ad vmcate General under 
Act XX of 186d.” Upon this point the Court observed as 
follows : — 

“ T]io first ground of Mppeal must be? overnilod. Iiv a similar ease — 
Ziifarijah All V. Bal-JUaiDar 8in>ih^ onr own Jiigh Court havo pist rnlofl 
that Sootion 530 of the Civil Procedure Code would not a]>ply, ami thn,l tli(3 
plaintill's as persons outitlcd to fiH'cpient tlie moBcpie can maintain tlio 
suit. Idris, liowover, is (piite opposed to a ruling of tho Calcutta High 
Court, Jan Ail v. liani Nauth ManduL” 

The decree of the Court of first instance was accord- 
ingly affirmed. 

On second appeal the defendants contended (1) tliat the 
suit was not maintainable in its present form as no special 
riglit to sue in the plaintiff was disclosed, and (2) thivt as 
there were probably other MalioinnKidan residents in the 
village the suit was not maintainable without compliance 
with the provisions of Section oO of the Civil Procedure 
Code. 

Upon these facts and contentions, Chief Justice Pethe- 
i*am delivered the following judgment : — 

^ I. L. 5 All. p. 41)7. ‘ I. L. 8 Cal. p. 39, 

^ The import, auce of this judgment is so great that 1 have been impelled 
to give it in fixtenso, 

54 
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I have no doubt that the plaintiff was competent to 
maintain this action. The question has arisen in conse- 
quence of the peculiar way in which j)roperty of this kind 
is held. According to Maliommedan custom, the property 
in a inosque and in tlie land connected with it is vested 
in no one. It is not the subject of human ownership, but 
all the members of the Mahonirnedan community are 
entitled to use it for purposes of devotion whenever the 
mosque is open. Now, the Mahommedans are only a part 
of the population of this country, so that the right is not 
vested in the general public, and therefore it resembles a 
right in a private way. Every one who has vSuch a riglit 
is entitled to exercise it without hindrance, and has a, 
right of action against any one who interferes Avith. its 
exercise. It is not a joint right, it is a right whicli be- 
longs to many people. Section ‘10 was meant to apply to a. 
case in Avliich many persons are jointly interested in ob- 
taining relief ; and where under tlie old law it Avonld have 
been necessary for all of such persons to be joined, Sec- 
tion 80 prevents tlie record from being unnecessarily en- 
cumbered by many names, and allows one or moi'e Avith 
tbe permission of tlie Court to sue or defend on behalf of 
all. The rule Avas introduced in order to prevent rich 
persons from joining together and putting forward a 
pauper to conduct tlie suit and thus escaping all costs. 
In the present case it is clear that an individual riglit has 
been violated, and that an action will therefore lie.’' 
Mr. Justice Malimucrs remarks are also Avell-Avorlliy of 
consideration : — 

‘‘ I Avish to add a feAv obseiwations regarding the Ma- 
hommedan Law a-s to endowments generally, and in parti- 
cular as to mosquc>s. It inusi, in the first place, be sho\vii 
that the Maliommedan people have a right to maintain 
a suit like the present. But authorities on such a point 
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need not be cited for the principle is too well-known i^r.cTuuE xil. 
among Maliominedan lawyers. The rule of the Mahom- 
medan Law on the subject is that when any one has re- 
solved to devote his property to religious purposes, as soon 
as his mind is maxie up and his intention declared by 
some specific act, such as, delivery, &c., an endowment is 
iiiimediately constituted; his act deprives liim of all owner- 
sliip in the property, and to use the technical language of 
Maliominedan lawyers, vests it in God in such a, manner 
as subjects it to the rules of divine jiroperty wlumce the 
appropriador's riglit in it is extinguished, and it becomes 
a property of God by the axlvantage of it resulting to 
His creatures.” 

A mosque is axi endowment of this kind, aaid tlje 
MahomnuHlciu connnunity or any member of it lias a 
right to enter the mosejm^ and to pray there. Tin' learned 
Chief Justice has shown that under tia' circumstauens in 
India a mosque eannot Ik* regarded as vested in tin' public 
at large, Init in tlie Mahommedaii ])a.rt of tlu' ])ul)li(*., and 
it cannot be said that any MahommeJan is bound to 
maintain a suit on beluilf of the pulxlic g\‘nerally. The 
riglit of a Mahumiiiedan to ust' a nn)S(jU(' is, as tlie learmcl 
Chief Justice Inrs said, Viki) the right to use a privuti' r<jax] ; 
any one who has the rigid may iiiaiutain a- suit in ix'speet 
of it. This settles the question a.s to fSr'ction dt) of tlie 
Civil Procedure (orh'. 1'hat Sectio?i ap[>!ies only to casi\s 
where no individual right is interlered vviili, but liere we 
liav’^e tlie case of a mosijue in a. small villa gi\ a nd one of the 
worshijipers in tha*t mosipie is obstiaicteti in his use of it 
for purposes of devotion. He lia.d a, private right and it. 
xvas violated. In legard to S(xetion odfi ot the Civil Pi’o- 
cedure Code, I was one of tlie Hoiicli who inaale this 
reference, and I wish to axld my reasons lor holdings that 
tlie Section does not apply to the present case. There is 
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Lfcti/kk xj i. here no question of trust or trustee or of malversation of 
trust funds or other breach of trust. The object of such 
a. suit as this, is not such as is contemplated by any of the 
various clauses of Section 539. In conclusion I have a few 
words to say regarding the case which has been cited, 
Jrm AH V. Ranmmdh Mundid} decided in the Calcutta 
High Court by Prinsep and Field, JJ. Towards the end 
of the judgment in that case, the following observations 
occur : ^ Now so far as regards these prayers we think 
that the plaii»tilfs Avere not authorized to institute tliis 
suit merely by reason of liaving that interest which is set, 
out in para. 10 in the plaint, that is an interest createil 
by their being followers of the Moslem religion living in 
tlio vicinity of the mosque and being in tlie habit of 
nftending the inusjid. That interest is common to them 
with a large number of other persons — common to them 
with, Ave Avill not say all the Malioinmcdan population of 
the country, but certainly Avitli all the Maliommedan resi- 
d(mts in the vicinity, and avo think that tins is a casv? 
whicli falls within the provisions of Section 30 of the Civil 
Procedure Code. That Section enacts that Avliere there 
are numerous parties having tlie same interest in one snif , 
one or more of such parties may, with the permission oi' 
the Court sue or be sued, or may defend in such suit on 
behalf of all parties so interested.’ It may be quite 
possible that if these plaintilfs liad applied to the Court 
under the provisions of Section 30, tliey would liavc 
obtained jiermission to institute this suit, but not liaving 
obtained that permission, they certainly were not entitled 
to institute the suit ; and under the circumstances we 
think that the ground of objection taken by the defendants 
in the second paragraph of their written statement and 
whicli forms the subject of tbe second issue was a good 

* 1. L. 8 Cal. p. 39. 
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objection, and that this suit was properly dismissed by the 
District Judge/ Now with all due deference to the 
learned Judges who delivered that judgment I dissent 
from the remarks which I have just read. I hold that it 
is an undoubted principle of Malioiiiinedan Law that tlie 
persons who have the most direct interest in a mosque 
are the worshippers who are entitled and accustomed 
to use it. It is impossible to imagine whose interest in 
tlie mosque can be direct if theirs is not, and I should 
say that even if this case fall under the purview of 
Section 539 they would have loms dandi to maintain, 
the suit. But for the reasons whicli I have already 
given I am of opinion tlia-t neither Section 30 nor Section 
539 of the Civil Procedure Code applies to the present 
case, and that the plaintiff was competent to maintain 
the suit.^’ 

The jiidgmenli of the Allahahad High Court seems to 
be in conformity with the provisions of the Maliom- 
inedan Law. As has been already poini-ed out from the 
Tt: 1 (Id-ul-M ulitar and the Fata wa-i-Kaz i K h au, every 
MaliomnKxlan who derives auy benetit from an admitted 
wakf is entitled to maintain an action against the mut- 
walli, to establish liis rigljt tliereto, or against a trospassiT 
to recover any portion of the property which has 

been misappropriated, without joining any other ])orson 
wlio may pariieipate with him in the benetit. Unless 
therefore an endowment has been dealt with under Keg. 
XIX of 1810 and Act XX of 18G3, and has come into the 
possession of trustees under this later Act, ]io leave seems 
necessary. Again, Section 539 of Act XIV of 1882 (the 
Civil Procedure Code), refers to ‘■‘trusts created for 
public or religious purposes ’’ exclusively. 

To make the provisions of this section applicable to a 
it must appear that the trust is for a public cliari- 


Lecture XIX. 
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table or religious purpose, — in other words, that it is vested 
in the public, or that the beneficiaries are selected from 
the general body of the public. 

A Mussuluian mosque, (unless it is a, a 

private Imanibara, waJifa created for tlie disbursement 
of private charity (such as appeared in the case of iAdif- 
unnissa Biht v. Naziruri Dihiy) or for the benefit of a more 
or less restricted body of people is not regarded by the 
Mahommedan lawyers to be vested in tlie public or that 
the public have any interest in them. The Maliommedan 
law makes a broad distinction between lualcfn which a re 
public in their nature and which are private. The waku 
in which tlie public have any interest and whicli pcrdiaps 
may come within the scope of S. 581) are tlie iiyim- 
e. c/., public or jatiia-jAUfylM, bridges ov(‘r 
wdiich tlie entire body of tlie iiublic has a right of waiy, 
caravans(*rais where anybody and everybody can alight; 
public hospitals ; lutufardchAjichs ; public cemetmies ; pub- 
lic libraries, public Madrassahs and puldic Inuimliaras, 
like the Iinambara of Mahommed Mohsin at Hooghly. 

With reference to such wakp i\s are private or only 
i/7/c.si-puldic, the provisions of S. 589 are in no way 
applicable. And if they were not taken cliaT’ge of under 
Keg. XIX of 1810, and Avere not transferred to trustei'S 
under Act XX of 1808, the 2>rovisioiLS of this Act, Avoiild 
not apply. 

In respects of such rvakfs^ therefore, it is submitted the 
right to bring a suit would be regulated by the general 
provisions of tlie Mahommedan Law. 

It has already been remarked^ that where tlie nature 
of the ivakf is undisputed, or where the fact of the pro- 
perty being trust-property is admitted and there are 
several trustees, one or more of them can bring a suit in 
respect of the trust-estate without joining the others. 


^ Bee antCj p. 2G5. 



EULEB OF PEOCEBUEE. 


431 


If there is no tru^jtee or none willing to act, any one Lecture xil 
of the beneficiaries or some of them can sue on behalf of 
the others without leave of the Kazi. If there is any 
dispute regarding the W(d'J\ some of the trustees, and in 
their absence, some of the beneficiaries can sue on behalf 
of the others with the permission of the Kazi. A suit 
to recover property alleged to be wakf belongs not to the 
heirs or descendants of the settlor but to the mntwallis 
jointly^ But a person who has been convicted of liaving 
misappropriated wakf property cannot obtain tlie assis- 
tance of the court to recover the property in order to 
enable him to exercise tin? oificc of mutwalli.^ 

The beneficiaries of a 'nuflcf or some of them are entitled 
to mainiain a suit to restrain the miitwalli from wasting 
the trust-estate or misapplying it.‘^ 

Regarding tlie procedure to be observed wluni tliere ai’e 
several mntwallis and some of them are unwilling to join 
the others in bringing a suit to recover alleged trust- 
property, the ruling in the case of Berhn Lai v. (}liiilla¥' is lai 

in point. In that, case it was held tliat wherc^ tliere are 
several inutwallis, all of them, if possible, should bo made 
plaintift's ; but if any of them refused then they should 
be made defendants. 

It would seem, however, from the following principles 
tluit the ruling in this case falls short of tlie Mahonimedan 
Law : — 

If tlie approprin.tor do not appoint a mritaAvalli until 
death comes on liim and then give diroetimis to some 
persons (as to lio\v he is to act after his deatli,) such per- 
son will become the wad of liis estate and effects, and will 

^ Pliaie Sahch Bihi v. Darnodar Prrniji, I. Ij. E. a lloiu. 81 . 

^ A(ja MaJiOin ined Kv.mul Tekranre v. Aya Ahhas Tchranee, 8. I). A. 1859, 
p. 285. 

^ Ahdur Rah', nan v. Tar Malionuuijd^ 1, L. E. 5 AIL G3G. 

' 1. L. K. 11 Cul. 338. 
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Lecture XII. be tlie niiitwalli of his awMf, Hillal lias stated that the 
Principles executor will be associated with the mutwalli in the work 
of procedure. trust [in the samo way] as if he also was appointed 

a mutwalli therefor, as is stated in the MiiMt, And if 
he makes one person the mutwalli of his walif and then 
appoints an executor, the latter will become a partner of 
the mutwalli in the governance of the i 

If there are two mutwallis of a v)al{f appointed by 
tlie Kazis of two different cities, according to the Shaikh 
Imam Zahidi, each of them will be entitled to administer 
the properties within the jurisdiction of the Kazi appoint- 
ing him.” 

If the wakif entrusts the governance of the waJ^f to 
two persons, or to a mutwalli and a 'ivasi^ neither of them 
'would be entitled singly to sell the proceeds of the ival'f, 
though, according to Abu Hanifa, each might act with the 
Stanction of the other when the person acting would be 
regarded as the mandatory of the other, so it is stated in 
the Hawi.”" 

If two wakifs join in making one dedication and 
jointly appoint two mutwallis both these mutwallis would 
be like one. If they are separately appointed by two 
different Kazis of two different places, they may each act 
as far as tlie property within their respective jurisdictions 
is concerned according to Imam Ismail Zahidi.” 

Some of the beneficiaries can sue on behalf of the 
others. So also some of the mutwallis can stand^ as liti- 
gants on behalf of the entire body ; this is like the 
position of a (a guardian for marriage) ; all 

these guardians, if more than one and belonging to the 
same class, stand on the same footing, and therefore if one 

, ' » Alamgiri, II, p. 505. ' Ihk% p. 500. « p, 5 q 6 , 

^ Fatfiwa-i-Kazi Khan, IV, p. 304-306. 

Tho word used here is which is intransitivo and means 

can btand or can be constituted. 
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of them is authorised by the others to consent on behalf I^kctubkZII. 
of all, no outsider can raise any objection/^i 

A ceskd qui tmat cannot lay a claim without leave of 
the Kazi for the recovery of any property which has been 
wasted or usurped, unless tlie tovdiut is in him also, but he 
can sue the mutwalli if he is a ghdsib^ or to establish his 
title to a share in the profits of the wahfj^^ 

“ The position of a mutwalli and an executor is alike. 

The dealing of one of two wasis^ like the acts of one of 
two mutwallis is void, for the two mutwallis and the two 
executors are like one in certain matters. This is the 
saying of the Ashhdh and Kmia, The result is, that if 
one of two executors, or if one of two mutwallis were to 
give an ijilra of the waJcf land, it will not be valid, vvith- 
out the assent of the otlier, though both may have been 
appointed separately. Sojiie j musts have no doubt held 
that they can act separately. And Abu Lais has held 
that this is the approved doctrine, and we ought to adopt 
it. But the first doctrine is mentioned in the Mahsid as 
the correct one, and it has been accepted in the Durrur 
and Kaha-stani has stated that it is the right view.” 

The commentator then proceeds to say, “ My view is, tliat 
this is so when the two mutwallis or the two executors 
have been appointed by the wakif or testator or by one 
Ivazi. Accordingly, the act of one will be valid when 
ratified by the other, and no renewal of the obliga- 
tion will be necessary as is mentioned in tlie Manah, So 
is the position of an executor associated with a mutwalli. 

And it is mentioned in the JfdmuUa from tlie Imio/ilya^ 
that if a ivasi, without the knowledge of the mutwalli 
deals with the estates and some of it is lost, he would bo 
liable for damages. 

1 Kadd-al-Miiliar, HI, p, 400. ^ 1. h. H. 3 All. p. G3G. 

Kutkriil-Muiitar, V, p. GSU. 
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But the acts of one of two executors or of one or two 
mutwallis are valid in respect of the buying of shrouds for 
the testator or wakif and his funeral, and in demanding 
and litigating for the debts due to his estate and for his 
ru/hU. The doctrine of the lawfulness of one mutwalli 
or of one executor demanding by himself the dues to the 
estate of the deceased or bringing a suit therefor is 
founded upon reasons of necessity. [For example, the 
other executor nmy refuse to act, and owing to his con- 
duct, the 7m// property niny be about to be wasted or tlie 
other mutwalli is absent.] So it is mentioned in the 
Nihiya, and its commentator Kahastani implies the same. 
The right to litigafe is supported by the ZahMra, But 
Abu Yusuf has held that either mutwalli can act by him- 
self, unless the wakif has expressly provided that they 
must act together.! If one mutwalli refuses to act he 
must be taken to have renounced the trust. And the 
other mutwalli can act for the protection of the estate 
until the Kazi has appointed another or authorised him 
to be the sole mutwalli.’’^ 

‘‘ The permission for one niut^valli alone to bring a suit 
without joining the others is founded on the reason that 
they cannot act jointly in preferring their claim and even 
should they join, only one can be allowed to plead. This 
is in the Ihirrur,^^'^ 

When a person has appointed two executors, and one 
of them dies appointing the other as his executor, the 
surviving executor can act for the original testator as a 
sole executor.”^' 

^‘If one man appoints two executors, according to Ahu 
Hanifa and Moliaiiimed, neither of them can act singly 
in dealing with the properties of the testator, and the 


* Radd, III, p. GOO. 
8 Kadd, p. GOO, 


' Kazf Khan on Willn, p. 434. 
^ Kazi Khan, p. 441. 
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acts and dealings of one of them are not valid without lecture XH. 
the permission of the other, except in certain matters, 
viz,, the funeral of the deceased, the payment of his debts 
and legacies, the emancipation of his slaves, the restora- 
tion of deposits and usurped 2 )roperties. But they can- 
not act singly in taking possession of j^roj^erties and 
debts restored to, or paid to his estate, though any one of 
them maAj site singly to recover his rights due from other 
people.^^ ^ 

Any one of the trustees may act singly in the follow- 
matters, viz,, in the buying of shrouds, burying the testa- 
tor, in sii232)lying tlie food and raiment of his infant 
children, in returning the de 2 )osits with the testator, and 
paying oif his debts and legacies, in the emaneipadion of 
his slaves, and liiigatm^^ for his rightsJ'^ If there are co- 
trustees of lands, any one of them may receive the rents 
though all must join in a conveyance.^'^ 

^ Kii/i Kliaii, )). 440. 

^ j!\dCnva-i-Sir6jya ; Jarman on Wills, H. p. 4J2, 
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CHAPTER XVI. 

THE LAW EELATING TO WILLS. 


Preliminary Discourse. 

The records that have been handed down to us from 
antiquity regarding the customs and usages of the pre- 
Islamite Arabs seem to establish abundantly that testa- 
mentary dispositions were not unknown among the pagan 
tribes of the peninsula. But it is difficult to say from 
the materials in our j)ossession what were the conditions 
which regulated the validity or invalidity of wills made 
by them. 

The Eabbinical law which was in force among the 
Jewish tribes prohibited the testator from depriving his 
lawful heirs from the succession ; it also precluded him from 
constituting a stranger as an heir. But when a disposi- 
tion was effectuated by the immediate delivei’y of posses- 
sion, the Eabbinica.1 law apparently regarded it as valid. 
A will could be made either verbally or in writing but, 
generally speaking, the first mode was considered as the 
more preferable of the two. 

The Koran expressly sanctioned the power‘ of making 
a testamentary disposition, and regulated the formalities 
and conditions to which it is subjected. 

Wills,” says the Heddya are lawful on a favourable 
construction. Analoyy would suggest that they are un- 
^ Koran, chap. V, verse 75, lied. (Eng. Transl.) lY, p. 4G8. 
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la.wful, because a bequest signifies au eTnlowinent with a 
thing in a way which occasions such endowment to be 
referred to a time when the property has become void in 
the proprietor, (i. e., the testator), and as an endowment 
with reference to a future period (as if a person were to say 
to another, I constitute you proprietor of this article on 
the morrow) is unlawful, supposing even that the donor’s 
property in the article still continues to exist at that time, 
it follows that the suspension of the deed to a period 
when the property is null and void, (as at the decease of 
the party,) is a fortiori unlawful. The reasons, however, 
for a more favourable construction in this particular are 
two-fold ; — First, there is an indispensable necessity that 
men should have the power of making bequests, for a 
man, from the delusion of his hopes, is improvident and 
deficient in practice, but when sickness invades him, he 
becomes alarmed and afraid of death. At that jieriod, 
therefore, he stands in need of compensating for his defici- 
encies by menus of his property — and tliis in such a 
iniinner that if he should die of that illness, his objects 
(namely, compensation for his deficiencies and merit in a 
future state) may be obtained, — or on the other hand if 
he should recover that he may apply the said property to 
his wants — and as these objects are attjiinable by giving 
a, legal validity to wills, tliey are tlierefore ordained to be 
lawful. Secondly, wills are declared to be lawful in the 
Koran and the traditions, and all our doctors, moreover, 
have concurred in this opinion.” 

The remarks of M. Sautayra on this subject are de- 
serving of special consideration : — 

‘‘ A will from the Mussulman’s point of view is a divine 
institution, since its exercise is regulated by the Koran. 
It offers to the testator the means of correcting to a 
Certain extent the law of succession, and of enabling some 
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of those relatives who are excluded from inheritance to 
obtain a share in his goods, and of recognizing the services 
rendered to him by a stranger, or the devotion to liim 
in his last moments. At the same time the Prophet has 
declared that the power should not be exercised to the 
injury of the lawful heirs.’^ 

The tradition reported by Abi Vekass supports the 
above view and forms the foundation for the restriction 
which the Mahommedan Law imposes on the power of 
testamentary disposition possessed by a Mussulman, He 
says that ^ In the year of the conquest of Mecca, being 
taken so extremely ill that my life was despaired of, the 
Prophet of God came to pay me a visit of consolation, 1 
told him that by the blessing of God having a greater 
estate but no heirs except one daughter, I wished to know 
if I might dispose of it all by wnlh’ He replied ; ‘ No,’ 
And when I severally interrogated him, ^ if I might leave 
two-thirds or one-half, he also replied in the negative — 
but wdieii I asked if I might leave a third, he answered, 
‘ Yes, you may leave a third of your property by will, but 
a third part to be disposed of by will is a great portion, 
and it is better you should leave your heirs rich than in 
a state of poverty which might oblige them to beg of 
others.’ ” 

The result of these directions is, that under the Islamic 
law, a testator cannot by a testamentary disposition deprive 
his lawful heirs of their share in the inheritance nor 
dispose of more than one-third of his e^state,^ A bequest 
to an heir is under no circumstance valid, though a 
bequest in favour of a non-heir is valid to the amount of 
the third of the estate of the testator, although the heirs 
of the testator may not give their assent thereto. These 

^ Tirmizi, Ibn Maja, Radd-uLMiilitfir, V, p. C39. 



form and characteristics or a will or wasitTt. 439 

principles, however, will be developed fully in their proper 
place. — 

Having so far pointed out the basis on which the 
Mahommedan law relating to wills is founded I shall now 
proceed to discuss what is the definition of a will under 
the law of Islam, and the conditions requisite for making 
a valid testamentary disposition, or giving a valid testa- 
mentary direction ; in other w^ords, the testamentary capa- 
city of the person making a will. 


Section I. 

FORM AND CHARACTERISTICS OP A WILL OR 

WASIUT. 

A will is defined by Jarman to be ^San instrument by 
which a person makes a disposition of his property to 
take effect after his decea,se, and which is in its own 
nature ambulatory and revocable during his life.^’ i Under 
tlie Mahommedan law, however, a will may be made (ifher 
verlially or in writing.- And consequently a vuimd is 
defined in the Alamgiri ^Ho he the conjeynmnt oi aright 
of property in a specifie thing or in a profit or advantage 
in the manner of a gratuity to take effect on the dtiath of 
the testator. 

The Sharaya defines washU somewliat similarly, namely, 
as the act of conferring a right in the substance or a usu- 
fruct of a thing after death. 

It may be constituted by tlie use of any expression that 
sufhciently indicates the intention of the testator ; so 

^ Jarman on Wills, p. IC, 

• A written will is termed a immutnawah, wliilo a nuncnpativo will is 
called mm\)\y ii. wa slut. A will need not, nndor tin? MalioTriraedan law, 
be in writing, Tmneez Begum v. Furihuf . Hai ^ san , 2 N, W. P. K. p. 155. 

^ Compare also Kjidd'Ul-Mnhtiir, V, p. 0‘10. 
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long as it is apparent that the intention of the testator ig 
to make a disposition operative on his death, it will be 
regarded as a The devise may be either to the 

legatee beneficially or in trust for some purpose or object, 
and may be constituted, by saying, I have bequeathed 
such a thing to such an one,’’ ^ or I have bequeathed 
towards such an one,” or by any other words or expres- 
sion that convey the idea of a disposition dependant for its 
operation upon the death of the testator. 

A will may be made also by signs, as in the case of a 
dumb person who does not possess tlie faculty of speech 
but who can express his meaning by signs. So also in the 
case of a person who is a niarizy that is, suffering from a 
mortal illness and unable from weakness to speak.^ 
A sick man makes a bequest, and being unable to speak 
from weakness, gives a nod with his head, and it is known 
that he (mnprehends what he is ahcnit ; in those circum- 
stances, if his ineaning be understood, the bequest is law- 
ful but not otherwise. And it is implied that he dies 
without regaining the power of speech ; for tlien it is 
evident that there was no hope at the time of the bequest 
of his being aide to speak, and his condition was therefore 
the same as tliat of a dumb man.”'^ 

In some cases the disposition maj prvmd facie appear to 
convey an immediate interest, and yet the intention may 
not be to give it operation daring the lifetime of the 
testator ; when that is so, the disposition will take effect 
as a wasiut. Mere postponement of the actual enjoyment 
of a property conveyed to a j)erson does not necessarily 

' The difference between the two expressions arises from the use of Uio 
two pro])Ositions “ towards ” (?7a) and “ to ” {le) the first signifying the 
coiivbyanco of a beneficial interest to the legatee and the second by way 
of trust. 

* Uadd*ul- Muhtar, V, p. C3G, 

^ Baillie, p. 052 ; Alaingiri, VI, p. 108. 
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constitute the disposition testamentaiy, as appeared in 
the case of Nmmb Amjad Ally Khan v. Mohamdi Begvmi^ 
The character of the disposition, whether it is a will or a 
disposition inter vivosy wliether it operates in pnvsenti or 
in fnturo as a wamity is dependant upon the intention of 
the testator. 

A wasiut may be conditional or contingent. Its opera- 
tion will therefore be dependent upon the happening of 
the contingency, and if the contingency does not happen, 
it will not be given effect to.* A reference to some impend- 
ing danger is common to most of these cases. For 
example, a man niay say, should I die of sucli a malady,” 
or should I not return from the pilgrima.ge to tlie Holy 
SliritiG I leave, (fee.,” or I bequeath so and so in case any- 
thing happen to me on my voya.ge to Mecca,” tlie ivaHinU 
in these cases would not take effect if the contingencies 
apprehended do not happen wliether the will be in writing 
or by word. The jurisconsults, liowever, dra w a distinc- 
tion between a contingent wasint in writiiig ajid one made 
verbally. They hold that when tliere is only a, verlial 
‘Wiul'id dependent for its 0|>eration on tlie happening of a 
contingency wliich does not happen, the wasint is revoked 
ipso facto. But if the wish of the testator has been 
reduced into writing, and tlmt writing has been confided 
into the hands of a third person, and after the possibility 
of the contingency ever happening has ceascsl, if the 
testator does not withdraw tlie writing from the hands of 
such person, it will be presumed that he did not intend to 
revoke his washd made before, and effect will be given to 
it. If the will always remained in the hands of the 
teistator no such presumption would arise. But when the 

* 11 Moore’s 1. A. p. 517. 

" Aiul it will not he arlniitlecl to probnte, 1 Jarmun, p. IG, Parsons v. 
Lance, 1 Ves. 190 ; Sinclair v. Homo, 6 Ves. G07. 
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wasnd is in tlie following terms “ should I die/’ or “if 
I die, such a thing/’ or “ so much of my inlieritance shall 
l)C‘long to such an one/’ it will not be a contingent will 
])ut a ivamit, pure and simple, because it is the essence of 
a 'wadut that it should take effect upon the death of the 
testator.* 


Section IT. 

THE CAPACITY OP TESTATOES. 

There is considerable difference between the several 
schools regarding the capacity to nnike a will. Freedom, 
however, is regarded by all the schools as a necessiiry 
condition. A slave, whether in the absolute control of 
his master, or one^ who has obtained a qualified freedom 
upon a covenant for ransom cannot make a testamentary 
disposition of his property. But a bequest made by a 
person labouring under this disability would be valid 
when its operation is referred to a time subsequent to liis 
attaining his freedom.’^ A prisoner incarcerated for an 
offence is not subject to this disability, for he is not 
debarred by his loss of freedom under the direction of 
the law, from dealing witli his property, as his conviction 
of the offence does not vest the p7'operty in anybody 
else, wliereas the slave, whether absolute or qualified, can 
only bold property subject to the control of his master. 

Sanity also is a necessary condition to the validity of 
a wamit. “ A bequest, ” says the Fatawa-i-Alaragiri, “ by 
any one who is incompetent to perform a gratuitous act 
is null. Hence bequest by an insane person or a mokd- 

^ SantMjrH, p. 341. 

* Example of ttiis will be given later. 

* A mokatil). 
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Hh ^ or a mazoon^ is void. And if a person is insane at 
the time of making a ivaskd^ but afterwards recovers from 
liis insanity and then dies, still the bequest is unlawful 
for want of competency at the time of making it.’’ 

According to tlie English law, a will made during a 
lucid interval is valid. In other words, though the fact 
of a person being found insane is -prinid facie evidence of 
habitual insanity, and consequently of the invalidity of 
the will, yet it does not preclude proof that tlie execution 
occurred during a lucid interval. The principle of the 
Mahojumedan law is apparently ditfereiit, — for, according 
to Knzi Ivlian, if ji person makes a. uuimU and subseque7it 
thereto becomes a permanent lunatic, in such a case 
tlie ivamit will become void. But when the madness 
has not lasted over six months, the bequest will not be 
voided. 

The law requires a perfectly disposing mind, and a 
})erson who becomes mad shortly after making a bequest, 
or who is mad at tlie time, is presumed not to be capable 
of exercising the faculty of properly considering tlie nature 
oL’ the act. Similarly, if ajiersun were to make a bequest, 
and then become subject to hallucinations and afterwards 
lose his mind, and remain in that coii<lilion until liis 
death, the wasiut will be void.'^ It would follow from 
the above dichim that when a person is a. lunatic, and 
makes a bequcvst during a state of lucidity, the bequest 
would be invalid, for the reasons upon whicli the wasiiU of 
a person who loses his mind after the bequest, is held to he 
void. Is perfect sanity, how’ever, an essential condition ? 

^ A slave who has entered into an agreenuint with his master I'or his 
ransom or eniancipation. 

* Licensed slave — a slave who has obtained licence to woi*k for himself. 

Kadd-ul-Mulitur, V, p. 051. 
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Lecture The Shardya speaks of ‘^perfect understanding” as neces- 

sary to the valid constitution of a will ; but it would seem 

from the cases given in the Jama-ush-ShattS-t and the gene- 
ral purport of the Hanafi law, that what is required is a mind 
that comprehends the nature of the testamentary act, in 
other words, it must be a disposing mind. As long as the 
capacity to understand the nature of the act is present, 
as long as the person entering into the obligation is 
possessed of understanding, sufficient to comprehend the 
effect of the disposition, the mere existence of partial 
delusions would not destroy the capacity to make a will.' 
As a g’eneral rule, it may be stated that the principles of the 
Maliommedan law with regard to the disposing capacity 
of persons afflicted with any mental delusion on any 
particular subject, which however does not interfere with 
their powers of comprehension, are analogous in the main 
to the principles recognized by the English law. 

Absolute insanity may not be the only cause of destroy- 
ing the disposing capacity. The will of an idiot is of 
course void. Mental imbecility arising from advanced 
age, illness, or any other cause may destroy the testa- 
mentary power. The loss of the disposing capacity may 
be eitlier temporary or permanent. A temporary loss mny 
be caused by drinking, drugging, illness, &c. Undue 
influence exercised over a weak mind may also lead to the 
same effect. 

Under the Mahommedan Law, the acts of disposition 
by a person suffering from an illness which induces 
the apprehension of death and which * eventually causes 
death, liave only a qualified effect given to them. For 
example, when a person suffering from such an illness 
makes a gift or wal^f^ such disposition, though an act of 


^ See tlio case of Banks v. Qoodfellow, L. R. 5 Q. B. 540. 
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immediate operation, takes effect like a will and is valid 
only so far as a wasiut may be valid.^ 

This is independently of any question regarding the 
disposing condition of the testator’s mind or the spon- 
taneity of his action. The law presumes that a person 
in such a state is devoid of a complete disposing faculty. 
In considering, therefore, the opera.tive character of 
voluntary dispositions to which effect is given imme- 
diately, regard is to be had to the state of the dispos- 
ing party at the time of the contract. If he was then in 
heaJth, they are valid as against the whole of his property, 
and if he was not then in liealth, they are valid as against 
a third of it. By acts of disposal are to be understood 
such acts as are initiatory or creative of riglit, a-nd have 
in them something gratuitous. For the acknowledgment 
of a debt in sickness operates against the wliolo of a per- 
son’s estate, and a marriage contracted in sickness is in 
like manner operative against the whole to the extent of 
the proper dower. An act of disposal which is not to 
take effect till after tlie death of the disposing party, as 
wlieii a man says — Thou art free after my deaih,” or 

This is to Zaid after my death,” is good only to the 
extent of a third of his property even thougli it were 
made in health. Emancipation, muhdhdty^ walcj] gift and 
zimem or suretyship by a sick man have all the same effect 
as bequests, and operate only agninst a third of liis pro- 
perty.'^ The diseases which naturally give rise to an appre- 
hension of death and which are technically called Mrirz- 
ul-maut or death-iUmss have boon explained in a previous 

^ The will of a i^erson suff(3ring from a Marz-ul-Maut is valid only as 
to a third. Radd-ul-Mnhtdr. 

MuhMdt is an act by which the donor makes a gratuity to tho donee 
either by reducing the price or increasing the value of the property sold. 
Muhdhdt is derived from huhwat, 

^ Alamgiri, VI, p. 168. Baillio, p. C51, 
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chapter. Some further explanations may usefully be ad- 
ded here.* 

The approved doctrine as stated by Kahastfini is tliat 
Marz-uUmaut is an illness from wliicli death results tliou^di 
the sufferer be not confined to his bed. A long-standing* 
illness is not regarded as a death-illness so as to over- 
power the disposing faculty of the sufferer and restrict 
his capacity to make a disposition of his entire estate, on 
the ground that when it has existed for a, long period, 
it h'.xs become a ijart of his nature as in the case of the 
blind, the lame, &c. A death-illness is accordingly a 
disease from which death is imminent, and this happens 
when it goes on inerea,sing until it ends in death, but 
where it remains stationary for a long time, or the pro- 
gress is so imperceptible as to cause no fear to the sufferer, 
when he becomes Imbitiiated to it, it is not death-illness.® 
When a death occurs after the lapse of a full twelve- 
month from the coinuiencement of the disease, the disposi- 
tion is valid with reference to the entire estate. But 
when a death has occurred before that period from a 
disease which usually ends fatally, and the diseased was dis- 
abled by it from leading his house to attend to his ordinary 
avocations or, if a woman, from performing domestic duties 
in the house, such a disease is regarded as death-illness 
and the disposition will tahe effect with reference to one- 
third.'’ A gratuitous disposition by a woman about to be 
confined is valid with reference to one-third ; so also if two 
bodies of men come into collision with each other which 
ends in bloodshed and the death of some, the rule of 
Marz-ul-ymiut would apply, {i. c., the disposition made after 
the people had started for the fight would only take effect 
with reference to a third, but not if there was no collision). 

* From the Chapter oti Wills, Ra(hl-ul-Mulitar, V, p. 639, 

® This is accordiiif^ to Zailye and others. 
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So also the disposition of a person overwhelmed in a storm 
and of the prisoner ordered to be executed.’^ ^ The provi- 
sions of the Shiah law on this branch of the subject are 
analogous and yet there are some features of ditfererice 
which deserve especial attention. According to the 
Jaw{ihir-u]-Kal{lm, dispositions of property by a person 
suffering from a mortal-illness are of two kinds: — such as 
are deferred and not intended to have operation until after 
the death of the testator ; and such as take elf ect immedi- 
ately. The first are to be treated in every respect as legacies 
according to the unanimous consent of ‘ our’ doctors and 
like the acts of a person in health which are done with 
reference to his death so as not to take effect till {ifter it. 
The second description of acts are sucli as are of imme- 
diate operation like muhdJxit or connivance at loss in con- 
tracts of exchange and gift, appropriation and emancipa- 
tion. These are good according to some of ‘ oixr’ doctors 
as against the whole of the settlor’s property, and accord- 
ing to others only as against a tliird. Both opinions, 
however, agree in this that if he should recover from liis 
sickness they are valid against himself and against liis 
heirs, and the difference of opinion is only when he dies 
of the same disease.” 

“ Here it is necessary to note the diseases whicli re- 
strain a man from disposing of more tlian a third of 
his property. Upon this point we may say that every 
disease which is usually accompanied with apprehension 
of death is said to be dangerous,” such, as hectic fever, 
consumption, hcjcuioiThage, &c. Diseases again from 
which there is usually recovery have no other effect on 
a man’s disposal of his property than if he were in a state 
of health such as temporary fever, headaclie, whether 

* Radd»n] -Muhtar, V, p. 050, acooi-din^- to tho Miraj , 

* t^uerry, Droit Musalrnaii, I, p. 035. 
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with continued augmentation or not, ophthalmia, and a 
tubercle on the tongue. Diseases again which admit of 
being classed as either, that is, as dangerous and undanger- 
ous are putrid fever, diarrhoea, a phlegmatic swelling. It 
were, however, better to ascribe the effect under con- 
sideration to all diseases which are in fact accompanied 
with, or terminate in death, whether they are customarily 
dangerous or not. Bid occasions of actual conflict in ivar^ 
or of cJiiklhirth with ivomen^ or of storms at sea have not the. 
effect alluded to, nwrnelif, that of impairing a persords poiver 
to dispose of his property because in point cf fact the term 
disease is quite inapplicahle to thein.”^ 

The effect of testamentary dispositions by a person 
labouring under an illness of which he eventually dies, 
is thus explained in the Sharaya : — 

(a.) When a person in sickness has made a gift and also 
entered into a muhdhdt transaction, and the third of his 
property suffices for both purposes, there is no question 
that effect is to be given to botli. But if it should fall 
short, tlie first act of the deceased is entitled to preference, 
and eft'ect would be given to the other acts in succession 
until the third is exhausted when the deficiency would fall 
solely upon the last. (/>.) When a gift of immediate 
operation and one whose effect is postponed or suspended 
are made at the same time, preference is to be given to the 
former, but effect will also be given to the latter if the 
tliird of the estate is sufficient for both purposes, but if 
not, the latter is valid so far as the third will bear and 
void as to tbe remainder. (c.) When a sick person 
having no more than a kurr (measure) of grain of some 
kind of the value of six dinars sells it for a kurr of 
inferior grain of tlie value of two dinars the loss by the 
muhdhdt is a lialf of his wliole estate whereas all that 


* On thift point the Hanafis differ. 
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lie can lawfully dispose of is no more than a third and 
the purcha^ser should accordin^^dy restore a sixth to the 
lieirs, but that would be usurious, and in order to make 
a valid transaction it is necessary that he should give 
back to the heirs one-third of their good and that 

they should give back to ])iin one-third of his inferior 
hurr ; there will thus remain wuth the heirs two-thirds of 
the Imrr, or two dinars in value, and witli the purchaser 
two-tlurds of a kwrr or four dinars in value, which will 
^ only be an excess of two dinai’s or one-third of six (the 
'^vhole estate) which is just tlie amount which the seller 
could lawfully dispose of in his last illness.’’ 

Fourth, If a sick person should sell some article of the 
value of two hundnxl for one hundred and afterwards 
recover of his disease, the contract is necessarily binding. 
But if he should die, and tlie heirs refuse to ratify the 
sale, it would be valid so far as a liaif of the article is 
opposed to what he actually paid, and that is three parts 
out of six and the ninluihdt is good as to two-sixths or 
one-third of the six, and these together, ajnoujit to iivo- 
sixtlis of the article to which extent tlicn tlie sale is valid, 
and void only as to the remaining one-sixth whicli th(‘ro- 
fore must be returned to the heirs. Tlie purchaser, how- 
ever, has an option aiid may cancel tlie sale on ac‘count of 
the partial invalidity of tlu? bargain or abide I>y it, but 
should he adopt the latlA^r alternative and olfer ih(^ lioirs 
a compensation for a sixth, of tlu? article, they also liave 
an option either to reject or accept, their right being 
involved in the substance of the article.” 

The result of these provisions is, that a testamentary 
disposition by a person sulfering from a death-illness is 
valid, if at the time of tlie wadnt, the testator was suffi- 
ciently in Iris sens<‘s, and the act was a. sjiontaiH^niis ex- 
57 
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pression of liis own wish or intention. An act of imme- 
diate operation even would take ejffe(;^t as a tvasmt. 

There is considerable difference, however, between a 
gratuitous disposition made on a death-bed or in con- 
teinplatioii of death, and the acknowledgment of a liability. 

It is to be observed as a general rule,” says tlie Hedaya, 
that where a person performs with his property any 
gratuitous deed of immediate operation, (that is, not 
restricted to his death,) if he be in health at tlie time, 
such deed is valid to the extent of all his property — or, 
if be be sick, it takes effect to the extent of one-third of 
his pr02)erty, and where a person performs sucli deed witit 
his property restricted to the circumstance of his decease, 
it takes effect to the extent of a third of his property, 
whether at the time he be sick or in health. If on the 
contrary a person make an acknowledgment of debt, such 
acknowledgment is of effect to the whole extent of his 
property, notwithstanding it be made during sickness as 
this is not a (indniiom deed. Still, however, a declara- 
tion of this nature made in health precedes a declaration 
of the saine nature made in sickness. It is also to be 
remarked that a sickness of whicli a person afterwards 
recovers, is considered in law as health.” 

‘‘‘ If a sick person make an acknowledgment of debt in 
favour of a strange woman, or make a bequest in her 
favour, or bestow a gift upon her and tifterwards marry 
her and then die, the acknowledgment is valid, but the 
bequest or gift is void ; for the nullity of an acknowledg- 
ment in favour of an heir dej)ends on the person having 
been an heir at the time of making it ; whereas the nullity 
of a bequest in favour of an heir depends on the legatee 
being so at tlie time of the testator’s death as has been 
already explained, and as the woman was not an heir at 
the time of the acknowledgment but had become so (by 
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marriage) at the time of the testator’s deaths the acknow- 
ledgment is therefore valid, but the bequest is void, and so 
likewise the gift, it being subject to the same rule as the 
bequest.” 

“If a sick person make an acknowledgment of debt due 
by him to his son, or make a bequest in his favour, or 
bestow a gift upoji him at a time when the son was a 
Christian, and he (the son) afterwards previous to his 
father’s death became a Mussalman, all those deeds of 
acknowledgment, gift or bequest are void ; tlie bequest 
the gift, because of the son being an hcnr at the death 
of his father as above exj)Iained, and tlie acknow]t>dg]nont, 
because, altliough the son on account of the b.ar (uiimely, 
dilference of religion) was not an heir at the time of making 
it, still the cause of inheritance (namely, consanguinity) 
did then exist, winch throws an imputation on the fatlier 
as it engenders a snspicion tliathe nmy have made a fnlse 
declaration in order to secure the descent of pnrt of liis 
fortune to his son. It is different in the case of niarrlage 
as above stated, for there the cause of inheritance, (na.Tnely, 
mariiage) occurred posterior to tlie acknowledgment and 
had no existence previous thereto, for supposing the 
marriage to liave existed at the period of maJci)ig the 
ackiiowledgnient, amT tliat the wife being then a Cliristia-n, 
should afterwards, before the luishaml’s death, become a 
Mussulman, in that case it (the ackiiowledgmcnl;) would 
not bo vali<L” 

“ If a sick person make an acknowledgment of d(‘l)t 
due by him to his<8on who is an absolute slave or mokdtlh, 
or bestow a gift upon him, or make a bequest in liis favour, 
and the son should afterwards, before the death of his 
father, obtain his liberty, in that case none of these deeds 
ai’e valid, because of tlie reasons explained in tlie preced- 
ing example.” 
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Similarly Kazi Khan declares, “ When a sick man has 
acknowledged a debt to a woman who is a stranger to him, 
or bequeathed a legacy to her, or made her a gift and has 
subsequently married her and then died, the acknowledg- 
meiit is lawful according to ^ us ^ but the legacy and the 
gift are void. And when a sick man has made a bequest 
to his son who is an infidel, or a slave, or has made a gift 
to him with delivery, or acknowledged a debt to him, and 
the son is then converted to the faith, or is emancipated 
before his death the whole of his act is void,” 

But wlien the ackiiowledgmeiit is not for a specific 
amount, or for a specific thing, it will be given effect to from 
the one-third of the estate. For example, if a person were 
to say to Ills heirs on his death-bed, 1 am indebted to 
Zaid, and you must credit what he says,” in that case the 
claim of Zaid to any amount not exceeding a third of tlie 
estate must be admitted, altliough the heirs should claim 
it. This proceeds upon the basis of a favourable con- 
struction,* 

Similarly if tlie testator were to say to his heirs, it 
Zaid come and claim anything from you on iny behalf, 
pay him the same to whatever amount,” which declara- 
tion wouhl be recognized and complied with to the amount 
of one-third of tlie estate, and the acknowledgment being 
tluis equivalent to a bequest, the declaration of Zaid must 
be credited to the amount of one-tliird of the acknow- 
ledgor’s estate and no more. If, therefore, besides the 
acknowledgmeni, in question, the testator had made vari- 
ous beqxiests in favour of others, one-third of his estate 
must he set apart for the legatees and two-thirds for the 
heirs. And the heirs and legatees will be called upon to 
declare if the testator said anything to Zaid, and if they 
admit any liability, it will be discharged out of the estate 
> Hcdaya IV, p. 104. 
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and effects of tlie acknowledger in proportion to the respec- 

tive shares of the heir§ and the legatees must be required to 

verify the declaration to Zaid to such extent as they may 
think proper.” Now if both parties acknowledge tliat 
there is something owing to Zaid, it is evident that there 
rests a debt upon the estate affecting the shares of efich 
respectively and consequently this being so, it follows that 
if Zaid should claim more than what is admitted by the 
lioirs and legatees, [and has no other proof, excepting 
the unspecific acknowledgment of the testator,] the affir- 
mation on oath, of the heirs and legatees, to the best 
of their knowledge, or in other words to the effect that 
they do not know of any more being due to Zaid ” will be 
believed; ‘^for they cannot be required to swear posi- 
tively, as their oath regards a matter between the claimant 
and the acknowledger merely, and in which they are not 
principals.” 

If a person bequeath any article jointly to one of his 
heirs and a stranger, in* this case the beciucst in favour of 
the heir is not admitted and a moiety only of tlie legacy 
is given to the stranger because as an lieir possesses the 
capacity of being a legatee he therefore obstructs the 
stranger in the title which he would otherwise have to tlie 
complete legacy. It is not so when a legacy is left be- 
tween one person living and another dead, for here the 
whole goes to the living legatee since a dead person cannot 
take a bequest. 

Regarding the capacity of an infant to make a testa- 
mentary dispositi^)n, the divergence between tlie schools 
is very great. The Shiali hiw declares that perfect Tim enpa- 
intellect and freedom are indispensably requisite to the 
validity of a bequest, and the will of a mayVmivt and of a siiiaJi Law. 
(youth or child) under ten years of age is not valid ; 

^ ShantyM, p, 217. 
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when he has attained to that age all bequests by him for 

proper purposes in favour of his relatives and others are 

lawful according to the most common and approved doc- 
trine, if he is ca/paMe of discermnent, 

^ The Shafeis and Malikis agree generally with the Shiahs. 
Maiiki doc- According to the Shafei doctrines an infant may validly 
tnnes. Constitute a ivciskd if he is morally in a condition to 
understand the nature of his act.' In other words, there 
is no hard and fast rule as to the limit of age where capa- 
city would be presumed. The Malikis also do not regard 
infancy in itself a disability, but the jurists of this school 
do not seem to be agreed as to the chciracteristics of 
a tvasmf made by an infant. Whilst some of them hold tliat 
^ only such dispositions by a minor should be regarded as 

valid as are in favour of pious objects, others are of 
opinion that the right of a minor to lu^ike a wasiui sliould 
not be restricted to these objects iilone, but should ho 
extended to all dispositions when it appears that they are 
not contradictory and the minor possesses the compreheii- 
si(>n to understand the nature of his act. 

The Haiiafis, on the other hand, consider an infant who 
triney.^^' ’ lias iiot attained puberty as wanting in reason or compre- 
hension and refuse him the power of making a, ivasiut. 
The Multeka expressly declares that the validity of a 
vmsiut requires several conditions, one of them being tliat 
the testator should be adult.” So also the Fatawa-i* 


Alamgiri ; ‘‘ a bequest by a youtli under puberty whether 
he be a murdhik- (adolescent) or not is unlawful acconh 
to us. And it makes no difference whether the 

O 

youth he pemitted to trade or he under inhihition, or 
whether he die before or after puberty. So also, 
tliough he should say, ‘ If I arrive at majority a third 
of uiy property is to such an one,’ the tvaskd is not 


^ ^SIUlLay^a, p. 311). 


‘ One approaching puberty. 
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valid for want of competency at tlie time of making 
it.” According to the Radd-nl-Muhtdr, the ivasiut of 
a minor though possessed of discernment, is not valid, 
except with respect to the provision for his funeral 
expenses, (on the authority of Omar [may Grod be pleased 
with him] in the matter of a wasint of an adoles- 
cent).” The Hedaya points out the difference between 
the Hanafi and Shafei law in some detail. Bequest 
by an infant is not valid. Shafei' maintains that it is 
valid, provided it be made to a discreet Jind advisable 
pinqK)se, because Omar confirmed the will of a saht (tliat 
is a boy who has nearly reached the age of mnturity), 
and also because in the execution of it a degree of advan- 
tage results to the infant intasmucli a.s he .acquires the 
merit of the deed — whereas in the annulment of it he is 
deprived of all advantage. Th(3 arguments of our doc- 
tors ill support of their opijiion upon this point are tAvo- 
fold. First, a will is a voluntary act concerning which 
an infant has not a capacity of forming a proper judg- 
ment. Secondly, the declaration of an infant is not of a 
binding nature, but if the validity of a beejuest by such 
were admitted that effect would follow of (amrse. With 
regard to the tradition of Omar, the term fiahi there 
used must be understood to mean a person just arrived 
at the age o£ maturity, or ‘ the will of the mid ’ re- 
lates merely to the celebrafion of the obse([uies Avhich is 
lawful in tlie opinion of our doctors. Besides the annul- 
ment of the will is advantageous to tlie infant, since in 
allowing his property to pass to the heirs, the rights of 
natural affection are maintained as before mentioned. 
With respect to the assertion of Sliafei that in the exe- 
cution of the Avill an advantage results to the infant, it 
may be replied that the point to be attended to in cases 
of advantage or loss is the immediate tendency of any 
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^ act or (leed^ and not what may eventually result from it ; 

in other words, if the deed itself in its immediate tendency 

produce advantage, the execution of it on account of the 
infant is preferable, but in the case here considered the 
deed (that is, the bequest) in its immediate tendency leads 
to a loss of property although eventually the infant have 
an advantage, tlie bequest having been made with a view 
to obtain merit in the eye of God, and since the bequest 
of tlie infant in its immediate tendency occasions a loss 
it is not valid ; in the same manner as holds in case of a 
divorce, in other words, if an infant divorce his wife oi- 
Itis guardian do so on his behalf, it is not binding notwith- 
standing a divorce may on many occasions be attended 
with advantage, as wliere an infant having a wife wlio is 
poor wishes to divorce her and marry her sister who is 
rich and handsome. In short, bequest by an infant is 
invalid according to our doctors, and in the same manner 
if an infant should mate a will and die after ho had 
attained to maturity the will is not valid as having been 
made at a time when he was unqualified for such an act 
and. so likewise if an infant should say, ^ It is my will 
whenever I reach the age of maturity that a third of my 
estate be considered as a legacy in favour of a particular 
person,’ the will is not valid because an infant being un- 
qualified is not competent to make a will that shall be 
deemed valid immediately, or that can be rendered so by 
being suspended to a future period, in the same manner 
as he is incapable of divorce or emancipation d It is 
otherwise with respect to a slave oiv a wokdtil) for they 
possess a complete competency obstructed merely by the 
right of their master and therefoi’c all their acts (such 
as divorce, bequest or so forth) are perfectly valid if 
referred to a period when that bar no longer exists, as 
* Cotrip. tl)C Radd-ul*Muhtflr, Y, p. 645. 
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where a slave (for instance) says, I declare my wife to 
be divoi'ced whenever I am free.’ ” 

The provisions of Ihe Haiiali law amount to this that 
an infant U7ider the age of pvheriy does not possess tlie 
capacity of making a disposition of his property by will. 
What would he the limit of age under the Indian Majority 
Act (Act IX of 1875) is a question wliich has been con- 
sidered at some length at a previous stage of these lec- 
tures.^ But a nuisiut made by a minor becomes effective 
ah initio upon his confirjiiing or ratifying the same after 
att a i ni n g m a, j o r ity . “ 

As regards the capacity of a person who is condemned 
to death for an offence, there is no provision in the law 
to deprive him of the power of making a will. A soldier 
engaged in an expedition, a person travelling and aw^a.y 
from his 23roperty, in fact eveiy sane and free person 
whether man or woman can validly make a beciuest, 
Diff’erence of creed is no objection to the X) 0 wer of 
devising by will. The Multeka lays this down expressly ; 
‘‘ the difference of religion between the tiistator and the 
legatee is no ground for impugning the lawfulness of a 
ivasiut. Accordingly a Mussulman can make a disposition 
in favour of a non-Moslem (unless he is an alien) as a. non- 
Moslem can make one in favour of a Maissulrmin.” With 
regard to tlie validity of a will made l)y a Moslem wdio 
afterwards apostatizes there seems to be some divergence 
between the schools. According to the Malikis the 
wasiiit is annulled by the fact of apostacy. According 
to the Hanafis the yvill would have effect given to it if it 
is valid according to the sect to which be has apostatized.^ 
If a Moslem should apostatize to Christianity, Juda ism 
or Magianism and then make some of the bequests refer- 

* See ante, p. 48. ^ Ffii Aw-ji'i-Aliiriigiri. 

^ The Sliafchs cUaer. ■* Baillie, p. G75. 
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red to, such of tliein as would be valid if made by a 
Moslem reinam in suspense until lie returns to the faith 
or is 2Uit to death, or dies naturally, or takes refuse in a 
foreign country, and such of them as are not valid if made 
by a Moslem are void according to Abh Ilanifa ; but ac- 
cording to the two disciples, the acts of an apostate Lire 
oj)erative for the pi*esent, so tlmt whatever is ’s^alid according 
to the sect to wliich lie a|)ostatizcs is VLilid in him, and if 
the bequest he an a.ct of l)i(dy witli fliem hut sin with ^ iis,^ 
it is valid though, to a set of persons who are not 
Ijarticularized. With regard to a female apiostate, her 
bequests are valid so far as the hefjuosts of the sect to 
wliicli she has apostatized would be valid, beCLiuse she is 
not liable to be ^lut to death for her apostacy.” i 

Another essentiiil requisite to the validity of a testa- 
ineiittiry dis2>osition is that tlie testator slioiihl he projuiC” 
tor of the subject of the will or sliould be entitled to it 
wlien it ha|)pcais to be a right.- 

ihit when the subject of the bequest is the property of' 
tlie testator who is so burdtnusl 'svith debt tlial his li;il)i- 
lilies exceed his Lissets, the disiiosition will not Iiave elTeci 
given to it unless the creditors discliarge the estate from 
the jriyment of their debts.'> 

’ V.l , p. l-il ; Dtullio, p. 075 j Riidcl-ul-Muhtrir, V, p. 015: 

licOriya, IV, p 557. 

- SuiiLayra, p. 521. 

‘‘ hi 1 lie Alaingiri this principle is stateil as follows: — AVIiom a in:ui 
makes a l)equo8t, heiip^ ij> debt to the I'nll amount of all Ids ])ro})eriy , the 
bo<[uest is not lawful, iiidess the creditors {t;^’rce to release tluj projieri}' 
'prii taiito.'^ it will be observed that the way in yddeh the prineiph' is 
stated here is in ils etTc*cls somewhat difi'eia.'iit from the principle as piva a 
in the text. And the En‘.!;lish version of the iledaya aecentuaies the 
differeiiee in the following ])assagc ; “if a jKU’son/” it says, “ dcoiiiy 
i3na>lvaHl, bj’fjLieatln's any Jegaeies, such bequest is iinJawftil ami of no eH\:cC 
because d^'bts have a prcd'ei’once to l»eqnests, and the discliarge of (h l)ls' 
is an absolnte duty, whereas beipiests are gTatuitous and voiiititary, aiul 
tiiut which is tnost indispciisable must bo first conbidered. If, howevci’i 
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The Sliiali doctrines on this point are explained thus in Ll^cTUIlE 

^ -A. .1 I- 1 

the Sliaraya d — When a person who is in debt directs — - 

by will the emancipation of his slave* and the value of the 
slave is twice the amount of the debt, the slave is eman- 
ci])ated but must labour for five-sixths of lus value, but if 
iJie value of the sla ve is less than the debt the legacy is 
valid. The reason is that debts tahiug precedence of 
]«'gacies must be iirsi. <lischarged, and it is only out of a 
third of what remains of tlie osta.te that the enianci ]>a tion 
can take effect. It is otlierwise i]i tin' case of a gratuitous 
eniancijjatiou by a. ma,sier on his death-bed when the law 
is as before meiitioiu'd on tlie ground of aii exj)ress deci- 
sion recorded l)y Abdur Kaliman as ec>ming from t!ie 
Imam Jafer Sadik oil whom be poa.e<^’ ^ 

A is lawful for any purpose wdiieli is consid'cred 

proper under tluj law and winch iiriy be carried into 
effect at the time of tlie testator’s decease*. Tlio princi- 
ples, liowever, are snbje(d, to certain limitations, tdu' consi- 
deration of which is necessary bed'ore we come t-o the 
di:>eiission of th(3 persons for whom a, ivitsutl may vaiidly 
be eonstituti’d. 

(1) A /fves/c/ in favoiir of a piersnii wdio iiiteiitioiiallj’ 
causes the death of tlie t(^stator is rndawful according to r ^s!:iyur ii^. 
all the schools. Accor^ling to the liana, fis, a. hequest is 
not Liwful to a person who causi's ih(' deadh of tlie testa- 
tor even unintentionally, V)y accident or misaelventiir(i 

0)0 creditorF! of tho dcconsod r(’liii(|ni.s}i Ihoir (didniF;, ihv. i'f? fdion 

Vidid, t.1io ohsCicId to it b'.M'riu: vciTiovL'd, nnd tlio It‘?j'a 1 (‘ 0 . Tn'inv ^ iij)|)OwfMl O.) 

Ht;) 11(1 ill need of lo'.'vv.'v.” liiii ;ni niKdx si^ of Ok* (;x[)ror-;.si<^n?^ ii.sf.>d in 
oil ( lio trxtH sltovcK clcjirly tliat i lo* dicta rf'b'r to tJci iiivolidity of 
la'F Laincntnry dis])osil ions iy jK-rsoiiF! who, so debts lo:tvo ii') roaiyin for 
tlio {aayirnnit of loyacios, and wlio, tc use the Arabian ]i>hra.soolo^y, arc 
“ tlrfiwiK'd ifi df'bt.” 

^ Jio’iaa.hir-nl-Kahlni ; Sharaya. 

” Tina iilnstration is soincwhat (‘liaiaictoristio of i modes of 
la'ev'ailioM' at lids time, but it soems to explaiji fidly the nieaniug. 
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unless the person cansing the death is an infant or in- 
saned According to the Hanafis the bequest is unlawful 
whether it was made before or after the death-wound. 
But if the heirs assent to the bequest it would be valid 
according to Abu Hanifa and Mohammed, though not 
according to Abu Yusuf. When the detith is caused by 
an infant or a lunatic legatee, the assent of the heirs is 
not necessary to the validity of the bequest. The Pro- 
phet has declared,” says the Radd-ul-Muhtfir, there is no 
legacy for the person slaying, for he has hastened an event 
which God might have delayed, and therefore a bequest to 
the murderer is unlawful whether it was made before the 
mortal wound was given or subsequently for tlie tradition 
is general and this is the view of Zailye. By hasten- 
ing the event is meant tha.t the act of the murderer is the 
immediate cause of the dea-th of the deceased, for other- 
wise, as lield by the follo^vers of tlie true doctrine, the 
death is an event wdiich was inevitable/’ If a person 
simply wounds another, hut the actual slaying is done hy 
a third person, the legacy to the person wounding is not 
invalid, for he is not the murderer, this is the view of 
Waliiljih. The person ca-using tlie death of another for- 
feits the legacy whether his act was intentional, or the 
result of accident, or misadventure, for example, if a nian 
digs a wall and the person wlio has left him a legacy falls 
into it, the legatee forfeits the legacy.” 

A beipiest to a slayer will be valid according to Abu 
Hanifa and Moljammed if the heirs of the testator should 
consent, Abu Yusuf, however, disagrees on tliis point, and 
holds that it is absolutely void though the heirs should 
consent. According to Sharniblalieli, a bequest made be- 


’ “ This exception in favour of an infant and a lunatic is made,” says tlie 
Radd-ul-Mulitilr, ” because they are not liable to imnishTncnt.” 



THE CAPAOTTY OF TESTATOER. 461 

fore the murder is void according to all of them though 
the heins Bhould consent.”^ 

According to tlje Malikis the testator has the power of 
condoning the offence committed on his person, and if 
after receiving the mortal wound he makes a ivamit in 
favour of the person causing the wound it will be pre- 
sumed that he pardoned the offence and the bequest 
would be valid. 

According to the Shiahs, the homicide must be inten- 
tional to avoid the legacy to the person causing the death. 
According to the Hanafi law if the person causing the 
deatli is the only heir of the testator, the bequest to him 
would be lawful according liO Abu llanifa and Moham- 
med, though not a.ccording to Abu Yusuf. 

But though a legacy to one’s murderer or homicide is 
unlawful, a bequest in favour of his parents, cliildren or 
any other ascendants or descendants would be lawful. 

(2) According to all the schools a. bequest to any one of 
the heirs is invalid without the consent of the others. 

^ “A l.)cqrK‘sf;,” HMyfi Oie Aln.77igaH, “ to a person who slays thc^ toF(tntor 
oithor intontioMiilly or by accident is not lawful whet.hor the beijuewt vvan*e‘ 
made before the death- wound or after it. But it* the heirs as.sont to the 
bequest it is lawful aecordingto Abu llanifa and iMobafurruMl. A.nd if tho 
slayer bo a youth under puljerty or in.sano the la'qucist to liim is lawful 
without the consent of the heirs, or if the slayer be himself the solo heir 
a bequest to him is lawful according to Abu Hauifa ami Mohammed. 
A bequest to tho mokafib or mudu.hh nr or 'innin-i-'tvaJad. of the slayer is also 
unlawful without tlio eorvsent of the heirs.” 

The Iledaya, states as follows: — “ If a person makes a bequest in faToiir 
of another from wliom he has received a mortal wound, it is not valid 
wliether the murderer one of Ids lieij-s or a strange]-, or wlndher ho 
may have wounded him wilfully or by misad vantriix' [>rovi(led Ik' be tho 
actual perpetrator of the deed because it is recorded in tlie traditions tliat 
there is no legacy for a murderer, and also as the person who gave the 
wound has hastened the death of the testatoi’, he i.s hy way of punishment 
excluded from the benefit of the will in the saine manner as a person un- 
der similar circumstances is excluded from inheritance. So likewise wliero 
^ mail having made a bequest in favour of a particular person is aftor- 
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A bequest ” says the Eadd-iil-Miihtar to a strnn<Tei* 
(or non-heir) is valid to the extent of one-third of the testa- 
tor’s estate, but it may be validated respecting' a larger 
proportion with the assent of the heirs after the death 
of the testator ; consent given during tlie lifetime of 
the testator is of no effect; the consent in order to he 
effectual must be not only after the death of tlie 
testator, but the parties must be adult and mi jitrlH. The 
consent of heirs before the death of the testator is ineffec- 
tual because the right to the inheritance dof's not vest in 
them until his death. When consent is given according 
to us, ” the legntce would derive his title from the 
testator; according- to Shfife’i, tlie right will be dtu-ived 
from the consenting heir. When some of the lieirs consent 
and others do not, the legacy will l)e valid in proportion 
to the share of the assenting heirs. It is requisite that 
the consenting lieirs should be adult and possessed of un- 
derstanding, that is, sane. Consequently tlie consent of 
the intant and tlie insane is not valid. The (‘onsent of 
tlie person ivlio is sick is subject to the same rules as his 
legacy. Whether -a person is an heir or not must be consi- 
dered with reference to liis right of inheritance at the 
time of the testator’s death. Therefore, when a person 
halves a legacy to his brother at a time wlien ho has no 
children, and afterwards children are horn to him and he 
dies, tlie lega^cy to tlie brother is valiil, for in the presence 
of the children lie has no right of inheritance. Similarly, 
if a person makes a. bequest for his wife and afterwards 
divorces her, the legacy would be valid far she is not an heir 

wardH by tluit person, such bequest is levalirl. If, however, in 

these eases llie heirs shonhl ‘rive their e(jnsciit the beqm^st thou becomes 
valid accord ine: to Abii lianira and Molianniied. Abu Yiisnf is oi‘ a. contrary 
0]»inion because the offence of the murderer wiiich is the cause of the in* 
validity of tlio will still exists.” Tlie former view is the one generally 
aeeepLed by tlui sect. 
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at the time of the^testator’s death ; the marriage relation 
having been dissolved, the right of inheritance ^also falls 
to the ground/’ " 

If the heir is sane and adult and therefore possessed of 
the capacity of disposition but happens to give his consent 
at a time when he is suffering from illness, if he recovers 
from that illness, his consent is valid. But if he dies of 
the illness, his assent will have the same efl'ect as if it 
was a bequest, so that if the original legatee was an heir 
of the assenting heir, the assent is not laAvful unless con- 
curred in by the other heirs of the sick person, but if the 
original legatee was not the lieir of the assenting heir 
who lias died, the assent will validate the legacy to the 
extent of one-third of his share in the inheritance of the 
original testator.® 

But though a bequest in favour of an heir is invalid, 
an ikmr or acknowledgment of a debt as stated before is 
valid.'^ 

If a man makes a bequest in favour of a part of Ids 
heirs, it is not valid because of a traditional saying of the 
prophet, “ God has allotted to every heir his particular 
riglit,” and also because a will in favour of a part of the 
heirs is an injury to the rest, and therefore if it were 
deemed legal, it would induce a breach of tlie ties of 
kindred. Besides it is said in the traditions a be(|uest 
to particular heirs is unjust. ” It is to be observed that in 
judging whether the legatee be an heir or otherwise, 
regard is paid to the time of the testator’s death and not, 
as pointed out already, to the period of making the will. 
If some of the heirs should give their consent and part witli- 
hold it, the bec|uest then becomes valid in porportion to 

^ lUidd-ul-Miihtar, V, p. Oil. 

• Ihid. Cuiup. naillio, p. G2l) j Alanigiri, V, p. 148. 

See anie., p. 151 ] laidd-iil-Mulitu}*, V, p, 011} Ht‘d/iya^ TV, p. 172. 


IjECTPRK 

XIII. 



464 


THE CAPACITY OF TESTATORS. 


Lrotuue 

XIIL 


the amount of the shares of those who consent, and invalid 
ill proportion to the amount of the share of the others.’^ 

To recapitulate : — The persons wlio cannot be excluded 
from succession bj a testaineiitarj disposition are those 
who are entitled to a share in the inheritance of the 
testator upon his decease whatever may be the category 
of their heirslup. This principle is founded upon the 
direction contained in chap. IV, verse 7 of the Koran : 

To every one hawe we appointed kinsfolk as heirs 
from their parents and relatives, and those with whom 
we liave joined their right hands ; so give them their 
portions, for verily God is over all a witness.” The rights 
of the heirs, say the jurists, are thus irrevocably fixed by 
the Koran, and the harmony which has been established 
by the divine law among the different degrees of rela- 
tions who would be entitled to succession to tlie estate of 
a deceased person should not be broken by his leaving a 
larger share to one heir. Tlie author of the Multeka has 
declared in consequence that a testamentary disposition 
is null from the time when the succession opens, when the 
legatee is an heir, and the Maliki lawyer, KhaHl-ibn-Ishak, 
has declared that all legacies to the heirs are void. 

In consequence of these directions, the Mussulmans 
scarcely ever make bequests in favour of an heir. When 
they intend making any variation in the shares of their 
heirs, they either make a hiba or an acknowledgjiient of 
debt in favour of the heir whom they desire to prefer. Oc- 
casionally the devise is made nominally in favour of one 
who is not an heir but really in favour of an heir. 

But a bequest in favour of a relation who is not entitled 
to a share in the inheritance of the testator or who, 
though an heir at the time of making a devise, is excluded 
by any circumstance from succession at the time when tlie 
inheritance opens, is valid in law ; for example, when a 
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person has two sonfe and one grandson, the son of a pre- 
decetised son to whom he makes a bequest not exceed 
iiig one-third of his property, such bequest is valid. Simi- 
larly if a man has a son and a daughter’s son or a 
daughter’s daughter, the daughter’s son, not being an 
heir, a bequest to him is valid. When a person has 
only a brother, and no children, the bequest to him 
would be invalid, but if a child is born to the tes- 
tator after the bequest it will be valid, provided of 
course it does not exceed the disposable third. If a man 
]nake a ivisiut in favour of his wife, it would be invalid, 
but if she is divorced before liis death, it would be valid. 

A ease given by Sautayra will exemplify one braneli of 
these principles. A. man of the name of Bon~Medina 
acknowledged himself to be a debtor of his wife to the 
extent of 250 dirhems, and subject to the payment of that 
debt, left all his estate and eifects in equal shares to liis 
said wife and two strangers ; held under the Moha nimedan 
law that the debt should be first paid out of the estate, 
and tliat the estate should be thereafter divided in the 
following manner among the legatees and heirs, — ‘)/12 to 
the widow, being d/12 or 1/4 the share of the widow. 

2/12 to each of the legatees, being 1/3 of the 
quantity disposible 
5/12 to the heirs 
Total, 12/12. 

All the schools agree in holding that a bequest in favour 
of an heir is invalid^. A legacy, says the author of the Mul- RoqTJCHt to 
teka, in favour of one lieir is valid if the other heirs consent 
thereto. And the Shafei lavn^er Abu Kho ja has laid down tlio other 

* . . . -II H/TATl • • • Avoirs. 

the principle in similar terms, and the Maliki jurist 
Khalil-ibn-Isliak has declared that where a disposition 
is made in favour of an heir and ratified by the other 
59 
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heirs, the legacy would take effect as W act of liberality 
on their part. According to the Shiah lawyers, as we shall 
show more fully hereafter, a devise in favour of heirs to 
the extent of one-third of the estate of the testator is 
valid without the consent of the other heirs, but where 
the devise is for more than one-third it is not valid without 
the consent of all the heirs. Such consent may be given 
either hfore or after the death of the testator. Under the 
Sunni law ratification must always be after the death, an 
assent before death being of no effect. 

Under the Sunni law apparently the assent must be a 
free and voluntary act on the part of the heirs and accord- 
ingly where the testator has held out any threat in his 
will, the effect of which may be to bias the mind impro- 
perly the bequest will not take effect. A legacy to an 
heir’’ says Khalil-ibn-Ishak, would be annulled when 
the testator has used the following expression, namely, 
‘ If my heirs do not ratify these my dispositions my pro- 
perty shall go to the poor/ But a legacy expressed in 
the following terms : ‘ I bequeath such a legacy to the 
poor unless my heirs consent to give it to my son’ is 
valid because the heirs are free either to give or refuse 
their consent.” 

The voluntary assent given by the heirs during the last 
illness of the testator is irrevocable because the heir is 
supposed to have then acquired a right. 

When a person has no heir lie can leave his entire pro- 
perty to any one whom he likes. 

The author of the SharAya. has laid down that when a tes- 
tator has excluded one of his cliildren from succession and 
left the property wliolly to the otliers his direction is entire- 
ly invalid, and the inheritance will be apportioned among 
the heirs according to their legal shiires. But supposing a 
father makes an unequal division of property among his 
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children or other "^heirs to take effect after his death 
(a taksim-bil-wasiuf) if it is assented to by the heirs it is 
lawful without question, but if no such assent is given 
what would be the effect? An example of such a case 
is given in the Jama-ush-Shattfit. A person who was 
going on a pilgrimage made a partition of his estate and 
effects among his children in the following manner ; — (a) 
To some he gave some properties in excess of their legal 
shares on account of the dower due to their mother; (6) to 
others he gave certain sums of money in excess of their 
shares to defray the expenses of their marriages. A ques- 
tion was raised by the heirs who received smaller shares 
as to the validity of the talcsim-namah-bil-wasiut. The 
dictum of the Mujtahid was to the following effect : — 

The dower is a debt which is bound to be discharged 
before the payment of the legacies. The properties given 
in lieu thereof have been lawfully devised. The sums of 
money left to some of the children in excess of their 
legal shares are in the nature of legacies and must come 
out of one-third of the testator’s estate. The remainder 
of the property must be divided among the children ac- 
cording to their legal shares.” * 

A bequest in excess of the one-third is valid with the 
assent of the heirs. When there are sevaral heirs and 
one or more of them allows the excess it is valid to 
the extent of his share in it. The assent of an heir 
is effective when conceded after the testator's death. 
Whether it is equally valid before his death is a 
question on which there arc two opinions the more com- 
mon and approved of which is in favour of its being 
binding on the heir. When the consent is interposed 
after the testator’s death, it is a ratification of his act 
and not a gift de novo from the heir, consequently it does 
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^ Jama-usli-Shatt^t. BailHe’s Imamia Law, p. 233. 
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not require possession by tlie legatee to complete its 
validity/’ r 

(8) A wasi'ut by a Moslem favour of an alien infidel 
is unlawful in according to all the schools/ 

(4) Bequest for the following purposes are invalid 
under the Hanafi law/ 

If a person should direct by his will that his body after 
his death should be carried to a certain place and there 
intended, and that a rubdt is to be erected at the place, 
Abul Kasem has held that the bequest is lawful as to the 
ruhdty but is void as to the removal of the body, and 
that if the executor sliould incur any expense in removing 
it without the sanction of tlie heirs he will be responsible 
for the amount expended, though if he has tlieir authority 
for the removal he does not incur any responsibility. A. 
direction by will to ornament the testator’s tomb is void. 
But with regard to a direction to i>rovide food for mour- 
ners after the testator’s death and for those who may be 
present at his funeral, the lawj^er Abfi Jafer has said 
that it is lawful as regards a third of tlie estate and that 
all may lawfully partake of the provision who prolong 
their stay at the funeral, or who come from a distance, rich 
and poor alike but that if there is any lavish expenditure 
ill the preparations the executor is liable for the excess. 
According to Shaikh Imam Abu Bakr of Balkh, a direc- 
tion by wall to provide food for three days after the tes- 
tator’s death is void. * * * In the WaJddt-i-NatdU it is 
stated that if a person should direct that a thousand 
dinars or ten thousand dirhems be ‘expended on his 
shroud, no more than a medium expense is to be incurred 
on that account and only the cloth which the testator used 

* Eadd-ul-Muhtar, V. p. 64!3. Fat^wa-i-Alaiiigiri, VI, p. 141. Sharilya 
J awahii-iil * Kalam , 

^ Baiilie, p. 633. 
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for going to the m^isque on Fridays should be used* And if 1 <kctubj 8 
a woman should direct her husband to pay for her shroud , — ’ 
out of the dower due to her by him, it has been said that 
whatever she may direct or forbid on that subject, is alike 
void. When a person directs that he shall be buried in 
his mansion, the bequest is void unless he direct the man- 
sion is to be converted into a general cemetery for Moslems. 

A direction that the testator’s grave be j)lastered and a 
vault or arch placed over it is unlawful except in places 
wliere such precautions are required against the ravages 
of wild beasts. So also a direction that so much of one’s 
property be given to persons for reading the Koran over 
the testator’s grave is void even (it would seem) though 
special readers be appointed for the purpose.^ 

Under the Shiah law bequests are lawful for the follow- 
ing purposes : — 

(a) for offering prayers for the testator in perpetuity 

or for a limited period ; 

(b) for carrying the body of the deceased to Kerbela or 

any other holy place ; 

(r) for some one to perform a i)ilgrimage on behalf of 
the testator ; 

(d) for burning lights and putting flowers on his grave 

or in the shrine of the Imams ; 

(e) for relieving the poor Syeds of Kerbela and Najaf ; 

(/) for feeding the poor on particular holy festivals ; 

((j) for reading miirHias (elegies) in the Imambaras ; 

' This passage is taken from the Alamgiri, (VI, p. 148). See, however, 
nadd-ul-Mnhtcir, p. 677. 'J'he illegality of hiring a person for reading 
the Koran over the grave of the testator is founded on the unlawfuluoss 
of hiring people for performing one’s devotions; “it is only in. cases of 
necessity,” says the Radd, “ tliat persons may be hirc(.l to perforin devo- 
tional functions, such us the teaching of the Koran or Law or performing 
the azQ/n, The jurists are agreed that a person cannot be hired for per- 
forming fasts, prayers, hajj, etc.” According to present usage, most of 
these provisions have fallen into desuetude. 
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(h) for offering sherlbet or supplying Vater in the time 

of Mohurrum and such like objects ; 

(i) A wasiut may be made by one person to another for 

the performance of religious ceremonies on the 
testator’s behalf; for example, A on the point of 
death may ask B to perform the prayers which he 
has left unperformed during his lifetime, and B 
accepts the wasiut^ it is valid and he will be bound 
to pex'form the same.^ 

‘ Jama-uali-Shattat. 
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CHAPTER XVII. 


Section I. 

WHO MAY BE LEGATEES OR DEVISEES. 


The Musa-lalm, 

In principle a wasiut is lawful for any person or 
object actually or constructively in existence at tlie time 
of the disposition/ It is an indispensable condition,” 
says the Sharaya, that the le{2fatee be in existence at 
the time of the bequest, and if he should not be alive, 
the legacy is not valid, in the same way as a legacy to a 
person deceased, or to one supposed to be alive but who 
is afterwards proved to have been dead at the time of the 
bequest.” So also it is stated in the Alamgiri, that there 
is no bequest for the non-existing or the dead.” 

We will now consider the objects or persons in whose 
favour a wasint way validly be made: — (a) with the 
exception of the Shafe’is who regard a bequest by a 
Moslem to a non-Moslem to be unqualifiedly unlawful, all 
the other schools admit the validity of a wasint in favour of a 
non-Moslem who does not belong to the Ddr-id-Tfarh and 
consequently is not an alien.® The Radd-ul-Muhtar and 

* Radd-nl-Muhtar, V, p. 661 ; I. L. R. 9 Horn. p. 158. 

“For the reasons which compelled the Moslems to withhold the privi- 
lege from the Harhis^ seethe “ Critical Examination of the Life and Teach- 
ings of Mohammed.” The Mahommedan Law is decidedly more gener- 
ous than the English law was until a few years ago. The incapacity of 
aliens in England was removed only in 1870. 


Lecturtb 

XIII. 



XIII. 


472 OB DEVISEES. 

^ the Alamgiri prind'lli^a^J^^ the ntmost 

distinctness. A Mhslem’^ says tlie^AMilgiri, ‘^may law- 
fully make a bequest to a zimmi or vice versa, but a be- 
quest to an alien who is not a miistdmin is not lawful. 
If a Moslem make a bequest to an alien living in a ckV- 
uUharh or hostile country, the bequest is not lawful, even 

It 

though the heirs should give their consent. • And if the 
alien should come into Moslem territories under an drndn 
or protection, intending to take his legacy he cannot do so, 
even with the consent of the heirs. Tliis is when the 
testator and the alien legatee were both in the dar-iil- 
Islam at the time. If the testator were also in the ddr-nl- 
harb ‘ our ’ doctors difft^r as to the legality of the bequest. 
When the alien is a residing in Moslem terri- 

tory, it seems, on the authority of the Zdhir-ur-Reivdijef, 
that a bequest to him would be lawful to the extent of a 
third of the testator’s property without the consent of 
tlie heirs and beyond that amount with their consent.^” 

A similar rule obtains among the Shiahs on the sub- 
ject. The Sharaya declares, — With regard again to 
legacies in favour of harhis or hostile inlidels there is 
some doubt, but according to the most authentic triidi- 
tions they are forbidden and null.”'* And iti tlie Eadd-ul- 
Muhtar a harhi or hostile non-Moslem is regarded as 
civilly dead.^ 

But whilst a devise by will is invalid in favour of an 
alien, presents and gratuities mn.y lawfully be made to 
him. In the Sharh-ul-Kahir of Saraklisi it is stated” 
says the Eadd-ul-Muhtfir, that there is no objection to 
a Moslem making presents or giving rewards to infidels, 

• The rules with reference to the wills of non-Moslem subjects of 
Mussalnmn sovereigns are given in note ! to this Chaptei*. 

* Baillie’s 1 niamia Law, p. 244 ; Sbarilya. 

3 Kadd-ul-Mulitar, V, p. 664. 
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whether they be ^Felfetives or not, anfl whether they be 
aliens or zimmds, an<^ the legality of this is founded on 
the tradition that the Prophet (may the blessings of God 
rest on him) sent'various presents to Abu Sufian ibn Harb 
and Sulian ibn Oinmiah for distribution among the poor 
of Mecca. ^ And the reason of this is that presents to 
one’s relations is commendable to every man and accept- 
able in every religion, and to strangers because it is an act 
of kindness and generosity. Accordingly presents may bo 
made lawfully to aliens, excepting of arms and armour”.^ 
pint a bequest to an apostate is not lawful under any of 
the schools.''^ 

(6) A disposition in favour of an infant en ventre m 
mere is valid according to all the sects, but according to 
the Ilanati law, the child slionld be born within six months 
from the date of the ivasiut in whicli case it is presumed 
to have been in existence at the time of the bequest.^ In 
the cnse of infants (including un infant en ventre sa mere) 
acceptance will be presumed unless it would cause injury 
to the devisee or legatee. The right of the infant en 
venire sa mere to tlie bequest is established upon birth 
and until then no person can exercise any riglit on its 
beliLilf, for example, commute tlie b(‘qiiest or compromise 
the claim of the unborn legatee. The Radd-iil-Muhtar 
expressly lays down that for the child in the womb 

^ Who wore hifidels at the tiTno. 

® lladd-ul-Mnlitar, V, p. (Wa. 

® Fatriwa-i-Alainj^dri, pp, 110, 111 j Sharaya, Sautavra, II, p. 312. 
Act XXI of 1850 makes no ditTeronco in tlio provaHioiiH of tlu? Maiiom- 
iTiedan law on this snf)ject. 

^ A bequest to a child in the womb if l)r)rn 'williin, six months from the 
date oi the bequest is valid ; F aiawa-i- Ahimj^-Iri, V 1 , }). 1 10. mxhl- iil-Miihtar, 
V, p. (K)!. Baillie, p. 027. in tbo Nihaiia it is stated that tla; six months 
f^liould bo computed from the date of tlic doath of the testator, iladd-ul- 
Muhtar, V, p. 662. 

GO 
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there is no wali^^ for the word {ynouh) requires a waM 
in order to secure tender care and tl^ infant in the womb 
does not stand in tliat need ; as a matter of fact it is a 
part of the mother, and as there is on the part of the 
father no right of guardianship in respect of the mother, 
consequently the father cannot be the wall of the child 
in the womb, nor can the mother be the ivali of the cliild 
in her womb, and accordingly she cannot exercise any 
right in respect of any legacy left to such child, for 
though it is a part of her body, yet really it is a soul 
entrusted to her charge and the soul hoing in existenoe a 
bequest to it is larvfuL^^'^ A loasiut is from one point of 
view tamlilc and from another point of view appointing a 
successor to the rights of the testator (in a- portion or 
the whole of his estate) and therefore though no wall 
can be appointed for an infant en ventre sa nhere, accord- 
ing to all the authorities such as Allamah-lbn-Shibli, 
Halw^ii and other masluiikh, an appointment of a wasi 
or executor for such an infant is lawful, as is lawful the 
appointment of a ivasi in the case of a wa\f for unborn 
cliildren. Such tippointment tnlces effect upon tlie birth 
of tlie child when its right vests in the bequest.”^ 

Wlien the father of the child is alive, the birth of tlie 
child should be \vitliin six months from the date of the 
bequest in order that the right to the legacy may vest in 
it, but when the father is dead or the mother is divorced, 
the birth should be within six montlis from date of bequest 
and within the longest period of gestation (recognized 
by law) computed from the date of the father’s death or 
the tala/c of the mother. For, should the birth take place 

* A footns can neither be constitiitod a ivali (guardian) nor cun a ivcdi 
be ooiistrit.iitod tVir it.” 

Kiuld-iil-Mnlitar, V, p. 642, 

• Ihid. 
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after this period,* the child cannot be presumed to have 
been conceived at th^ time of tlie bequest. 

But though a direct imsmt or a legacy, in other words, 
a testamentary gift to an unborn child is valid only when 
it is 6n ventre sa mere and is born within six months 
from the date of the bequest, yet the law recognizes the 
validity of a vmfif bit ivaskd, viz.^ (a testamentary dis- 
position by way of a trust) in favour of unborn children 
to come into existence at any time, when a conimencement 
is made with a person in existence. For example, a tvasiut 
in favour of A (a living person) and his unborn children 
and descendants in perpetuity is valid according to all 
the schools. Such a wr/»/ will have effect given to it by 
the appointment of wasis who would carry out the trusts 
of the settlement. 

Under the Shiah Law there is no restriction as to the 
time when the child should be born to tahe tlie benefit of 
the bequest. It will be suttieient if the child is born 
within the longest period of gestation recognised by the 
Shiah law from the date of the bequest. “ A bequest to 
a foetus in the womb actually existent is valid, but it re- 
quires that the child be produced alive, amd if it is still- 
born, the ivashd is void ; while if it is born alive though it 
should die immediately after, the legacy descends to its 

heirs. ’’2 

Under the Hiinafi law a cliild must also be born 
alive to be entitled to the legacy. When a person 
makes a bequest to what is in the womb of a woman and 
she is delivered qf a dead child, after his death, and 
a month after the bequest, the legacy is not for such 
child, but if the child be born alive, and then die, the 

^ Rue the Personal Law of tbo Maliommedans, p. 1 •’)0. 

® SluirAva-ii1-[sIain, p. 253. Ttiere is a distiiictioii botwooii a bequest to 
a feetus and the bequest of a foetus. 
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bequest is lawful to the extent of a tliirfl of the testfitor’s 
property^ and is divisible among the phild’s heirs. If the 
woman should bring forth two children one dead and the 
other alive, tlie living child takes the whole legacy but if 
both be born alive and one of them die, the legacy is divided 
into moieties one for the living child and the other for 
the heirs of the dead one by wny of inheritance. When 
a person makes a bequest in these terms : ‘ Tf there 
be in the womb of such a person a girl, she is to have 
a legacy of a thousand dirhems,’ and if there be a boy, 

I bequeath to him two thousand dirhems, and the woman ^ 
is delivered of a girl within a day of the six months 
after the bequest and of a boy two or three days later, 
the legacies to both are valid to the extent of a third 
of the estate.”* 

(3) A wasmt is also lawful in favour of the following 
objects : — 

(a) To the poor generally or a particular body of them ^ 

(b) To the holy shrine of Kaaba or any mosque ; 

(c) To Almighty God or to spend in the way of God 

fsabll illah) ; 

(d) For imjivh-id-khair or tvwj (th-ul-birr (good or charit- 

able purposes) generally ; 

(c) To light in the way of God ”, i, e., holy warfare ; 

(/) For the children of one’s heir, the kindred, neigh- 
boui^s, hoiviiiy &c, ; 

{g) For the emancipation of slaves ; 

(li) For the payment of one’s debts ; 

(i) A bequest for feeding cattle is also la^vful.3 

faj A bequest for the poor is lawful. It may be for the 
poor generally or for a particular body of them. Accord- 
ing to the Hanafi law, it is lawful for a Moslem to make 

* Alningiri, VT, p. 1 J-3. 

’ KaiUl-ul-MuliWir, V, p. C52. 
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a wasint in favour of poor Christians, for that is no sin, 
contrary to buildingi^ a church for them which is sinful, — ^ 

and he who assists in building churches for them is a 
sinner.’^ ^ And this principle applies to the poor of all 
creeds. Therefore, when a wasviit is generally for the poor, 
it would be applied to the poor of all creeds. Under the 
Shiah law, it is different. ^^Wlien a Moslem,’’ says the wahf for 

the poor 

Sharaya, has made a bequest to beggars [in general (siiiali L<w.) 
terms] it is payable only to those of his own religion, and in 
like manner if the testator be an infidel such a bequest is 
only to those of his own persuasion.” A bequest for provid- 

Hiif’a riews. 

ing shrouds to the Moslems generally^ or for digging their 
graves, or constructing aqueducts for them is bad accord- 
ing to Abu Yusuf as mentioned in the NawAdir. But a 
bequest for the same or like purposes for 'poor Moslems is 
lawful. 

{h) Regarding a wasmt in favour of the Holy Shrine 
or a mosque, the Alamgiri provides as follows : — If a 
person should bequeath a third of his estate to the Holy 
Shrine the waskit is lawful and the third should be ex- 
pended upon its buildings, lamps and the like ; so also the 
bequest of a third of one’s estate to be laid out on a musjid 
is lawful, and the third should be expended on its buildings 
and lamps.” A man may, according to all the jurists, 
devise his land for the construction of a mosque. Similarly, 
it is stated in the Radd-ul-Muhtfir that where a bequest 
is made of a third in favour of the (tlie 

holy shrine) it is law^fiil, and it will be applied in [maintain- 
ing] the buildingnind lighting it and for like purposes. The 
same rule applies to a bequest in favour of a musjid, and 
the legacy will be applied in its maintenance and pre- 
servation, and according to Kazi Khan, in lighting it in 
Ramzan [and other seasons] . In the Mujtaba, it is laid 

- This may mean tlio shrine at .rcnisalem. 


‘ Alamgiri, VI, p. ITU. 
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down, however, that when a bequest o^. a third is made 
in favour of the Kaaba, it should he expended for the 
benefit of the j)Oor of the Kaaba {i, e., who derive alms 
from there ;) and similarly in the ca.se of wasiiUs to a 
musjid and the hait-ul-mukkad(is.^^ Then the commenta- 
tor proceeds to add, — respecting a bequest in favour 
of a musjid there are two opinions, one that it is not 
valid, and the other that it is valid. There is some 
difference among those who uphold the validity of such a 
liHisiid regarding the mode of its application ; some say, 
that it should be applied in maintaining the mosque, that 
is, in Iceeping the building in repair and in lighting it ; 
whilst others hold that it should be spent in charity for 
the poor attached to that mosque. Mohammed upholds 
the former view ; whilst the latter is adopted by the 
author of the Mujtaba. As regards the question of in- 
validity, two jurists alone hold that opinion, but when the 
bequest is made in specific terms that it should be spent 
for the mosque, it is valid by consensus. Mohammed 
maintains its invalidity unqualifiedly It is advi- 

sable, however, to give the fatwa to the effect, that when 
it is made in favour of a musjid, it should be expended in 
charity to the poor of that mosque. [And Saijani has 
explained in detail about this, and reference ought to be 
made to 81iarh-i-imihhmiieh also.] In the Khuldsa it is 
stated that it is preferable to spend on them, but is lawful 
to give to the other poor also. This is the opinion of Abu 
Yusuf and the fatwas have been given according to it.”^ 

A man may lawfully devise by will hi§ land in favour 
of a musjid, though according to Abu Hanifa, he may not 
bequeath the same to be made a burying-ground for the 
indigent, or for the purpose of erecting an inn for the 
passers-by,^ It is somewhat difficult to understand the 
* iiadd-ul-Mulitar, V, pp. 652, G53. * Alamgiri, VI, p. 149. 
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reason of this distinction. The disciples, however, differ 

from the master an^ uphold bequests in favour of the 

latter objects also. 

(c) When a person mates a ivasiut in the following 
terms, I bequeath a third of my property to Almighty 
God,” the devise is valid according to Mohammed/ and it 
would be applied or expended on good objects, i. e., chari- 
table or pious purposes generally. A wasiut fi-sahU-ilh^^ 

(i. e.y in the way of God) will be applied for fighting in 
the path of religion and can be applied lawfully to the 
help of a poor Haji who has lost his means. In the 
Nawfizil it is stated, the bequest may be applied in 
lighting lamps and promoting religion generally. Accord- SJdah doc- 
ing to the Shiah law if the testator sliould direct a 
bequest to be expended in the way of God, it must be 
applied in some way to which reward is promised in a future 
state, but according to some exclusively in holy warfare. 

The first opinion, however, appears to be hcMer fcmnded.^^ 

{d) When the bequest is made for good purposes {iimjuh- 
ulAlhair or %Lnijiih-\il4)irrj objects of charity or liheraJity), it 
includes all charitable and pious objects and may be ap- 
plied either in erecting bridges or musjids, madrassas or 
hospitals, or supporting the students of learning.^^ When 


Tlui following passage whiV^li occurs iu tho Alan),<>:iri must be road with 
the lig'lil oi* the ootiiiuont in the TI;idd*iihMuht}lr. The statoniont as to 
the faiwa heiiij:^ with Ibii Zja.d booius to bo founded on a iriist:iko. 
“ When a person has said T liave ))equeathed a hundred diiherns to sucli 
a muBjid, or such a bridge, the bcMpiost is valid according to Moluunmed* 
and should be laid out in repairin*>: and imj)rovin«r it, but according' to 
Ibu Zyad when no mention lias been made of repnJrs and improvementB, 
the bequest is void and the fahva is in accordance with his o}) inion.” 

^ “ And d(5cisions are given according to his word.” — Itadd-ul-MuhtAr. 
Abu Hanifa holds such a bequest void. 

* Mafatih ; Jawahir-ul-Kalam. 

• “ It cannot, however, be applied in erecting prisons for tliat duty 
belongs to the Hiiltan.” — Kadd, V, p. 653. 
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Lkctuhb a bequest is made ‘ to Jiglit in tlie way of God ’ on the pnrt 
_* of the testator, maintenance is to ^3 given to a ghdzi or 
religious warrior for his sustenence in going and return- 
ing and remaining with an expedition ; but no part of it 
is to be expended on his family, and if there is any sur- 
plus it must be restored to tlie heirs. Though the warrior 
be rich that is no objection, and the executor himself or 
the son of the testator may fight on his account.’’* 

(e) A bequest is valid for the children of one’s heirs 
without difftirence since tliey are in the position of stran- 
gers. In fact a legacy may validly be left to any relation 
wlio does not take a share in the inheritance. 

The Mohakkik declares that a bequest in favour of 

Bequest in one’s kindred is highly proper whether they be his heirs 
favour of tlio j t i j i i j i • 

kindred. 01’ iiot, and wlieii a person bequeathes a legacy to Jus 
nearest of kin, it is to be regulated by the rules 
of inheritance and nothing is to be given to a remote 
heir while there is a nearer in existence. 

Under the Shiah Law, If a person should make a 
bequest to his kindred {zu hiirdhd) it is to be understood 
as intejuled for all known to be of his race (nasahj or of 
the same paternal descent. Some writers have said that 
it iiK ludos all those who fire related to him through his 
most remote progenitors, botli father and mother, who 
professed the faith of Islam ; but this opinion is desti- 
tute of any testimony in its support. If again the be- 
quest be to his /coum or race it includes all those who 
speak the same language, and if to the people of his 
house {aMd)a/U) it includes his children, ’father and pater- 
nal grandfather. Further, if he say to his as-hurah 
(family) the nearest only of his 'ricmth are to be understood 
as included in the bequest.”^ 

> Al.nrigiri, VI, p. 14 S. 

- SharAya. fSoe Appendix V. 
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a person nrjfake a bequest to bis neighbours (jirdn^) 
it includes, according to some doctors all those whose 
houses are within forty cubits (ziraas) of his, in every 
direction. But there is another opinion, which is far- 
fetched and unreasonable, that extends it to the occupants 
of forty houses on either side of his.’’ 

(/) The emancipation of slaves is highly commend- 
able under the Maliommedan Law and religion, and con- 
sequently we find the regulations, relating to the testa- 
mentary emancipation of slaves, laid down in some detail 
by the jurists of all the schools. The subject is, however, 
of no practical importance, and therefore it is unnecessary 
to dwell upon it. 

(g) The testator can by will direct his executor to sell 
his property, and after paying his debts, invest the 
remainder, either as walcf for charitable purposes, or dis- 
tribute it among his heirs. 

Section III. 

GENERAL RULES OF INTERPRETATION. 

The following rules have been adopted by the Hanafi 
lawyers, for the purpose of supplying a safe guide to the ^ of 
interpretation of devises and bequests, which may be in- 
volved in doubt and obscurity : — 

(1) When the testator uses the expression, I be- 
queath to the relations of my wife,” tlie bequest would 
be to the benefit of her relations, both paternal as well 
maternal. 

(2) When a legacy is left to the nearest of kin,” 
it would go to the maternal kindred only in default of 
paternal kindred. 

61 
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Lmcturu (3) When a disposition is made in ftivour of the rela- 

tives of a stranger it would be to t^ce benefit of all his 

relatives, be they his blood-relatives or not. 

(4) When the testator bequeathes his goods to the 
orphans, the blind or ‘‘ the people ” of such a race, or 
such a locality, the legacy would be divided among all 
those who answer the description, without distinction of 
age, or sex, or fortune. 

(5) When the testator makes a disposition in favour 
of the heir of A, and A dies leaving several heirs, the 
legacy would be divided among them, in the proportion of 
their legal shares. 

(6) When the bequest is in these terms, I bequeath 
to such a family,’’ (mentioning it by name,) according to 
Abu Hanifa, the bequest will be in favour of the head of 
that family. According to Abu Yusuf and Mohammed, 
the legacy will be divided, as in the preceding case, among 
all the members of his family. 

(7) When the legacy is left to the neighbours, it 
will go to such of them as are nearest, or whose residence 
is contiguous to the testator’s. Abu Yusuf and Moham- 
med hold that if several people reside in that house, the 
legacy will go to all of them in equal shares including 
women and children. 

(8) When a legacy is in favour of soldiers and the 
unhappy,” it does not impose on the heir, or the executor, 
or the Kazi, the obligation of finding out all those people 
who satisfy the condition. It is allowable to the adminis- 
trator or executor, to distribute it among those who 
are forthcoming, unless they are specifically mentioned 
or indicated. 

Bequest to ^ person make a bequest in the following terms : — 
a neighbour. I bequeath one thousand rupees to my neighhoiir,^^ 
according to Abfi Hanifa it would go to the person whose 
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house is contiguods to that of the testator. Abd Yusuf 
and Mohammed maintain that it should go to all the 
inhabitants of the vicinity, who belong to the same 
mosque. The fatwa, however, is with Abd Hanifa if only 
one neighbour is meant ; but if the testator meant more 
than one, the matter should be left to the discretion of 
the Judge.^ 

The passage in the Alamgiri on this subject is to the 
following effect : — When a person bequeathes a third of 
his property to his neighbours, some say, that if they can 
be numbered, the third is to be divided among them all, 
rich and poor. And it is to be divided in like manner if 
he should say ‘ to the people of this musjid.^ The defini- 
tion or meaning of ^ cannot be numbered,’ according 
to Abu Yusuf is, that the persons cannot be computed 
without the aid of a written account ; but according to 
Mohammed it refers to a number exceeding a hundred. 
Others, however, have said that the matter should be left 
to the discretion of the Judge and the fatwa is to that 
effect, though Mohammed’s rule is easier. If the neigh- 
bours cannot be numbered, the legacy is void ; and so also 
when the legacy is to the people of the mnsjid, or of the 
sijn or prison, and they cannot be numbered. Mohammed 
has said that when a bequest is made to the orphans of the 
bunni (posterity) of a particular person and they can be 
numbered, the legacy is to be expended on all, in the same 
way as if it were on ^ the orphans of this street ’ or ^ of 
this mansion,’ rich and poor participating alike ; but if 
they cannot be numbered, the legacy is to be expended on 
the poor among them.” 

With regard to who among the neighbours are entitled 
to share in the bequest, the mashdikh are of opinion that 
every person may be included under the description of 

* Fatawa-i- Alamgiri, VI, p, 142, 
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neighbour, whether the proprietor of a house or not, or 
whether a man or a woman, a Mus^tllman or a zimmi ; 
the term neighbour being equally applicable to all these. 
Abu Hanifa also holds that an absolute slave possessed of 
a house in the neighbourhood is entitled to the benefit of 
the will/^ 

If a person were to make a bequest in favour of his 
all the relations of his wife within the prohibited 
degrees (such as her father, brother and so forth), are 
included in the description, and likewise all the relations 
of his father’s wife (his step-mother), and of his son’s wife 
[his daughter-in-law], within the prohibited degrees, as 
these all stand in the relation of as- Mr to the testator. It 
is to be observed that all the kindred of the wife within 
the prohibited degrees are included in the bequest, not- 
withstanding that she was at the time of the death of the 
testator observing the iddat from a reversible divorce. But 
if the’ divorce was irreversible, her relations are not to 
be included, as the existence of the relationship entitled 
as^hdr depends on the actual existence of the marriage 
at the time of the testator’s death, and by an irreversible 
divorce marriage is utterly annulled. 

If a person were to make a will in favour of his rela- 
tions [a/criha,) it is construed to be in favour of the nearest 
of kin within the prohibited degrees, and in their default 
to be in favour of the next in proximity, and so on in regu- 
lar succession. According to Abu Hanifa, the bequest 
in question is restricted in its operation to the prohibited 
relations of the testator, whereas accdlrding to the two 
disciples it extends to all the descendants of the most 
distant progenitor, professing the faith of Islam ; whilst 
Shafe'i maintains that it is confined solely to the testator’s 
father [and his ojffspring]. ^ 

* People connooted to him by aflBliiity. 
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If a person, hdving two paternal and two maternal 
uncles, were to make'^ will in favour of liis relations ’’ 
[akriba] according to Abii Hanifa it will be in favour of 
the paternal uncles only. According to the Disciples 
all the four uncles will be included. If, on the other 
hand, the testator have only one paternal and two maternal 
uncles, the half of the legacy in that case goes to the 
paternal uncle, and the other half to the two maternal 
uncles. If the bequest had been for the next of kin the 
whole legacy would go to the paternal uncle, and nothing 
to the two maternal uncles. When there is only one 
paternal uncle he is entitled only to a moiety d If, 
however, the testator died leaving him surviving a 
paternal uncle and aunt and a maternal uncle and aunt, 
the legacy would be divided in equal shares between the 
paternal uncle and aunt both being related to him within 
an equal degree of affinity, and the tie of blood between 
them and the testator being regarded as stronger than 
that existing between him and the maternal uncle or 
aunt. A paternal aunt, moreover, although she is not 
entitled to inherit, is nevertheless capable of taking a 
legacy, in the same manner,’’ adds the Radd-ul-Muhtar, 
‘‘ as a relation who is a slave or an infidel.” In all these 
cases if the testator leaves no relation witliin the prohibited 
degrees, the bequest is null, because it is confined in its 
operation to those relations only. 

When a bequest is made in favour of the orphans, the 
blind, the lame, or the widows of the race of a particular 
individual, and they are determinate in their number, the 
bequest would be in favour of all of them indiscriminately, 
whether rich or poor, male or female ; for the execution of 
the bequest is practicable in this instance because of the 

* iFor the reasons of those principles soo the Hodjiya and the Radd in 
ioco^ 
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ascertainment of the legatees. According to AM Yusuf 
this phrase, if they can be enumerated ’’ comprehends as 
many as can be counted, without the aid of written cal- 
culations ; whereas Mohammed holds that it extends no 
further than to one hundred, any greater number being 
considered as beyond enumeration. Some, on the other 
hand, allege that the determination of this point rests 
entirely with the Kazi, and decrees pass accordingly. But, 
if the individuals of the race named be incapable of 
being enumerated, the poor only are included in the 
bequest, not the rich, for it [the bequest] is of a pious 
nature, and the object of it (namely the good will of God) 
is best attainable by removing the wants of the poor. 
Besides, as the very description used indicate a degree 
of want and distress on the part of the legatee, it is proper 
to admit this to have been the testjitor’s meaning. It is 
otherwise where a person makes a bequest to the youths 
or the maids of a particular race,” who are innumer- 
able ; in such case the bequest is void, because, as the 
description used does not indicate want, the words of the 
testator cannot be construed to apply to the poor ; neither 
can the bequest possibly hold valid in favour of all the 
individuals of the class named, since as they cannot 
be enumerated it is impracticable to define them, and a 
bequest to unknown legatees, is void. For a bequest is an 
act by which the testator invests another with the right 
of property and it is impossible to confer that right on 
persons unknown. It is to be observed that in the case 
of bequests to the poor or distressed, tlfe legacy must be 
paid at least to two paupers, two being the smallest 
number of plurality in wasiut. 

Where a bequest is made to the children (awldd) of 
the race of a particular person — the males and females 
have an equal right in such bequest, as the term a%dad 
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compreliends all the descendants. A bequest to the heirs 

of a particular individual will be divided among the 

heirs of the person named, according to the rules of 
intestate succession, a male getting double the share of a 
female because there is reason to imagine, that the object 
of the testator in using the word heirs was, that the 
same distinction might be observed in the partition of the 
legacy, as in the case of inheritance. 

If a person bequeath to a certain person a portion of 
his property exceeding the disposible third, his disposition 
will be reduced to the third. 

And when a man,’’ says the Alamgiri, has bequea- 
thed a third of his property to one person and a third of 
it to another, and both bequests ai'e allowed by the heirs, 
the legatees have two-thirds and the heirs one-third, and 
if the bequests are not allowed by them, the legatees have 
the third between them in halves. Where the testator 
has bequeathed a third of his property to one person and 
one-sixth to another, the reduction must be proportionate, 
for example, the first legatee instead of getting one-tliird 
will get two-ninths, and the second legatee one-ninth to- 
gether constituting one-third.” 

So also in the Eadd. — If a person were to bequeath a 
third of his estate and effects to Zaid, and a third to 
another, and the heirs do not assent to the bequest, a 
third will be divided equally between the two legatees. 

If he were to give a third to one and one-sixth to another, 
the third would be divided among the two in the propor- 
tion of two to one.. If he were to bequeath the whole of 
his property to one and one-third to another, the third 
will be divided among them equally, ‘ 

There is considerable dispute, however, as to the divi- 
sion of the bequest, should the heirs consent, though in 

* All this i6 when the heirs do not assent. 
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the result it appears that the entire estate and effects will 
be divided into four mhama or shares* one of which will be 

P 

given to the latter legatee, and three to the former. 

Under the Shiah law the second legacy would fall to 
Shiah Law. ground, the first legatee getting the entire disposible 
third. The Sliaraya has stated the principle in the 
following terms : — 

If a person should bequeath a third of his estate to 
one legatee, a fourth to another, and a sixth to another, 
and the heirs should refuse to confirm his bequests, a 
third of the estate is to be given to the first legatee and 
the other legacies are void. But if he should bequeath 
a third of his estate to one person, and then a third or 
the same portion to another, this would be a revocation of 
the legacy to the first in favour of the second, and should 
a doubt arise as to the person first mentioned it must be 
determined by drawing lots. If a person bequeathes one 
article to two persons, and the value of the article exceeds 
a third of his estate while the heirs refuse their assent 
to the excess, so much of the article as is covered by a 
third of the estate is the joint proj)erty of the legatees. 
If, on the other hand, he bequeath a thing to each of the 
two, a beginning must be made in favour of the person 
to whom the bequest was first made and the deficiency 
must fall solely on the second.’^* 

The operation of this principle extends equally to 
indeterminate as well as specific legacies, for example, if a 
person were to bequeath to another a sum of money, or a 
share in his inheritance, and to another that which would 
be sufficient for his maintenance for a limited period of 
time, tills last legacy would be appraised or valued, and 
then the two legacies will be dealt with according to the 
principles already stated. 

* Imamia Law, p. 236. 



GENEIiAL RULES OP INTERPRETATION. 


489 


When a bequest ^is made to two persons respectively of 
a half and one-fourth<*of the testator’s estate and effects, 
the legatees will receive the shares given to them, provided 
the heirs consent, the residue going to the heirs. But if the 
heirs do not assent to the bequest, tlie legacies will have 
effect given to tlnmi out of the disposihle oiie-third, which 
is to be divided into seven parts, four being given to the 
legatee of the half, and three to tlie legatee of the one- 
fourth. This is according to Abn llajiii'a ; but accord- 
ing to Ahu Yusuf and Mohaniiued, the third is to be 
divided into thi'ee sliai-es two of which are given to the 
legatee of the half, and ojie io th(‘ legatee of the fourth.* 
Where a bequesi, is liia.de of specilic sums of money,® say 
of a. thousand dirheiiis to one [»erson, and two thousand 
dirhems to another, and tlie dis]x>Hible third only amounts 
to one thousand dirhems, aeeording to Abu Hanifa, each 
legatee takes in projiortioji to the‘ fidl amount of liis 
legiicy, and the thousand is divided betweeii them aceord- 
ingly. Ill all tlii‘S(‘ ea.s(‘s, the legatee takes in jii’oport ion 
to the full aniount of his legacy, Ix^cause /n /’/mi /hrvV. it is 
valid since the testator may laive h‘ft so mucJi oilier 
propeity that tliis amount may come wit hin a third of 
it. And ail tlie jurists are agreed that when laaidi one 
of several legacii'S does not exi/eed a thinl of the jircqieid y, 
as for instaiua*, when a third is liequeathed to oiks and a 
fourth to another, and tlie heirs <lo not allow both, eacfi 
legatee is entitled to a share in properlion to the full 
amount of his legacy vvhatever it may he, and the tliird 
is to be divided am^ng tliem ai conlingly. 

When a bequest is made in an ind(diMiti‘ form, fer 
example, if a testator were to say, 1 give a pnri.iou of 

^ Ffitfiwa-i-Aliungiri, Vol. Vg p. 150. 

^ Tuclruically culled ifiHr.'.uJla. 
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my property to so-and-so/’ he can act any time whilst 
alive explain Lis intention. After his death the explana- 
tion of the devise rests with the heirs. If the bequest is 
of a, mhcmi or juzz^ some hold that the heirs are entitled 
to give what they please, but in the Mahsut it is stated 
that the legatee of a saham should have the equivalent of 
the smallest share of the heirs, provided it does not 
exceed a third ; this is according to the Disciples. When 
a person has bequeathed a saham of his property and leaves 
no heirs, the legatee takes a half ; for the hait-ul-mdl or 
treasury is in the place of a son, and the case is as if he 
had left two sons, when the estate would be equally di- 
vided between them. 

If a person shoiild bequeath his son\i or his daughter's 
share ; when he has a son or a daughter, the bequest is 
not valid because he is in fact giving away wliat belongs 
to another. But if he has neither son nor daughter the 
bequest is lawful. And if the bequest is of the lihe of 
his so7i's or dAiuglder's share, the bequest is lawful though 
he should have a son or a daughter, for the like of 
a thing is not the thing itself hut something different. The 
son’s share is then to be ascertained and an equal 
amount given to the legatee ; but if tliat should exceed a 
third of the estate, the bequest requires the consent of 
the heirs, while if it be only equal to or less than a third 
it is lawful without their consent. Consequently, if 
a person were to make to another the bequest of a 
son’s share and he has only one son, the legatee will take 
half of his property if the heir consents, otherwise only 
one-third. Similarly, if he has two sons the legatee will 
take one-third according to Zailye. When the testator 
dies leaving him surviving an only daughter and the lega- 
cy is of a daughter’s share, ” the legatee will get half 
provided the daughter consents, otherwise one-third. If 
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there are two daughters, the legatee will get one-third 
according to the Maaiah, and if there are three daughters 
he will get only one-fourth. And this view is supported 
by the reference from the Mujtaba, which is the work of 
Imam Zahedi. If a testator leave him surviving a son and 
a daughter and the bequest is of a daughter’s share 
the legatee will get ono-foiirth. And if a testatrix leaves 
a husband, and three sisters of three kinds, (e. gf., full, 
consanguine, and uterine) and the bequest is of the share 
of a consanguine sister, the legatee will take one- 
tentli. This is the doctrine laid down in the Mujtaba. 
And the Hindyeh, (i, c., the Fatawa-i-Alaingiri) exj)Inins 
this rule thus : — the husband takes his specified share 
and the residue is divided amojiuf t]>e lecratees and tlie 
sisters in the proportions fixed for them by the law. 
If a testator dies leaving a mother and a son, and the 
bequest is of a daughter’s share,” the property will 
be divided into seventeen shares, five of which will 
be given to the legatee, ten to the son and tw^o to the 
mother. 

To explain this case it is necessary first to take it as 
if there were no legacy, and then the estate would be 
divisible into six shares, whereof the mother would have 
one, and the son the remaining five. The bequest of a 
daughter’s portion, if tliere had been one, requires an addi- 
tion to be made to such a share, which being half that of 
a sou, the addition must be two shares and a half which 
would make the whole eight and a half, or doubling tliem 
to get rid of the fraction, seventeen shares, whereof the 
legatee takes first five shares, for the legacy is here less 
than a third of the estate and takes precedence of the 
heritage of the heirs ; and of the remaining twelve shares 
one-sixth or two shares are given to the mother and the 
other ten to the son. 
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If there be a daughter and a sistefr and the legacy 
is of a daughter’s share, the legatee* vfiW take one-third 
whether the daughter and sister consent or not. This is 
laid down in the Fatdwa-i-Ndmia by Saijani, 

And if a person should leave a wife and son, and make 
a bequest of the share of another son, if there had been 
one, the estate must be arranged into fifteen shares, mp- 
posing the heirs to assent to the legacy. Of these the legatee 
would take seven shares, the wife one share, and the son 
seven shares. Here, as in the last case but one let us first 
suppose that there was no legacy, and on that supposition 
the estate would be divided into eight parts whereof the 
wife would take one and the son seven. But now taking 
the legacy as the share of another son, if there had been 
one, we must add seven more to tlie number of shares 
thus making them up to fifteen. In tliis case, however, 
as the legacy is more than a third of the whole estate, 
the assent of the heirs is made a condition without which 
the legacy would not be lawful. 

Wlien a person has died leaving a daughter and n, 
brother, and Inis bequeathed to another person tin? 
share of a son, there being no son the legatee has 
two-tliirds of the estate and the other third is divideJ 
between the daughter and brotlier in halves, that is, 
when the heirs consent to the legacy ; but if they do 
not consent, the legatee has only one-third, and the 
other two-lhirds are to be divided equally between 
the daughter and brother. When again the bequest is 
of u like to the share of a son if there were one^ and the 
other circumstances are the same, the legatee has two- 
fifths of the property if assented to by the heirs. When 
again a. person has died leaving a brother and sister, and 
has Ix^queathed to another person the share of a -^on 
if there were one, and the bequest is allowed by the 
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beirs, the legatee* takes the whole property, leaving no- 
thing to the brother and sister ; while i£ he had be- 
queathed the like of the share of a son if thdre loere 07ie, 
and the heirs had allowed the legacy, the legatee would 
only have a half, and the other half would be divided 
between the brother and sister in thirds, (that is, two 
portions to the male and one to the female). In both 
cases if the legacy were disallowed by the heirs, the 
legatee would only have a third, while the other two-thirds 
would be divided in the same way between the brother 
and sister. 

All this refers to cases where the testator leaves heirs 
behind. In default of heirs, should a testator leave a 
legacy, describing it as the share of a particular heir, 
the legatee will get one moiety and the remainder will go 
to the Tliis is according to the approved 

doctrine and tlie Jouhara, The heir is the sahib-i-hakk 
and cannot be deprived absolutely of a share in the 
ijiheritance.' 

If a boqiK^st is made of a third of the testator’s estate 
to Amr and Zaid, but Amr is dead at the time of the be- 
quest, the entire third will go to Zaid, and the rule is, 
that there is no right in the non-existing or dead. 
Abu Yusuf holds that if the testator was uiiawaro of 
the death of Amr at tlie time of the bequest, a moiety 
only will be given to Zaid. This is according to Zailye. 
For a bequest to Amr and Zaid, wlien Amr is dead, is like 
a bequest to Zaid and an inanimate object. But when a 
legacy is left hetigeen Amr and Zaid, and Amr is dead at 
the time, half alone will be given to the surviving legatee, 
for the word between ” implies that it was to be given 
in moieties.® 

^ RM,<ld-ii]-Muluar, V. p. C59. Sot; Appoudix VL 
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If a person were to make a bequest* in the following 
terms, “ my executors shall give one-tliird of my mdl for 
A and for the son of Abdullah, if the latter is in want at 
the time of my death and at the decease of the testator, 
the son of Abdullah is found to be rich, only half of the 
third will be given to A.* 

' “ If a man sLonkl bcqneatli a third of his property to Zaid and Bakr? 
Bakr being dead at the timo, whetlier with or without the knowledge of 
the testator, or to Zaid and Bakr if ho be alive, ho being in fact dead, or 
to him and to the person in this house, no one being in the house, or to 
him and to his posterity (akah), or to him and to a child of Bakr, and his 
child dies before the testator, or to him and to the poor of his children, or 
to liim who may becomo poor of his children, and the condition fails at the 
time of liis death, the whole legacy is to Zaid, in all of those cases, for tho 
non- existing or the dead can have no right, and there being no one to 
contend with Zaid, the legacy is the same as if it were to liira alone. With 
regard to the case of Zaid and his posterity as they are to follow him after 
his (loath they arc to bo considered as non-oxisting at present. lu all 
th(?so cases the competitor with Zaid is out of the contest from the begin- 
ning, but if he were at lirst competimt to contend with him, and should 
subsequently become disqualified by failure of a condition, Zaid would have 
only a half. Thus, if a person should say, — ‘A third of my property to 
Zaid and Bakr it 1 die, he being alive or poor, and tho testator dies when 
Bakr is dead, or rich, or if ho should say ‘ to him and to Bakr if ho 
be in the house,’ and he is not in it, or ‘ to him and tlio children of such an 
one if they bccam(3 poor,’ and they do not become poor till the testator 
dies or ‘ to him and to his heir in all these cases the legatee has only 
half of the third. Tho principle in these cases is, that when the person 
conjoined with another has entered into a bequest, and then comes out of 
it by the failure of a condition, ho does not occasion any accession to tlio 
right of tho other, and that when he has not entered into the bequest for 
want of personality or competence (uhMiU), the other takes the wliolo. 
And if one should say — ‘ A third of my property between Zaid and Bakr,’ 
Bakr being dead at the time, Zaid would have only a half of the third, 
because the word between implies a division in half insomuch that if ho 
were to say between Zaid and then stop, Zaid woukl have a half also, yet 
if one should say, ‘ A third of my property between the sons of Zaid and 
the sons of Bakr, ’ and one of them has no sons, the whole third belongs 
to the sons of tho other. If one sliould bequeath a third of his property 
to Zaid and to Amr, or should say between Zaid and Amr, and should thou 
die, and one of the legatees should die after him, half of the third would 
belong to tbe survivor, and the other half of it to tho heirs of 
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The same result would follow, if one of the legatees 
should die during tlie lifetime of the testator. The prin- 
ciple is this, that when the legacy is in favour of existing 
objects or persons, and one of them should cease to exist 
after the ivasmt^ the other legatees would receive their 
original shares, and the share of the deceased legatee 
would lapse to the residue of the estate ; but if one of the 
legatees was non-existing at the time, or not possessing the 
quality required by the testator to take the bequest, then 
the whole would go to the existing legatees. This is 
according to Zailye/ For example, if a bequest were 
made in favour of A and of persons residing in a particu- 

decoasod leguteo. So also il’ orio of thorn ahould die after the testator 
hut before aecoptaiico of the legacy and the survivor should tliou aciu'pt, 
both legatees would bo entitled to the bequest. But if one of them 
should die before the testator, the share of the legatee so dying wovdd 
rc'vert to the i.estator.'’ 

“ When a person snys: ‘ A third of my property to such an one and to 
whomsoever may becorm^ poor of the children of Abdullah’ and then dies, 
all the children of Abdullah being rich at tin; time, siieh an one gets the 
whole third. But if some of them should become poor before the deatli 
of the testator, tlic third would be divided between sneh an one and the 
poor children of Abdullah according to the number of heads (per capita). 
If again tlic children of Abdullah had never ceascHl to l)e poor from tlio 
time of tlieir birth to the death of tlie testator, it would stfeni that none 
of them would bt; entitled to any })art of the third, but ihat the whole of 
it would devolve on the othm* l(.‘gatoo such an one. If the childiam of 
Abdullah in (?xist(mce at tho time of the bequest should die, and other 
children b(' born to him who nl lirst h(;ing rich should become poor bc'foro 
the death of the testator, the third would he divided ladwecn tlumi and 
between such an one according to the nrirnbor of heads. So also if the 
tm*ms of tho bequest were, ‘ A third of my property t(j such an one and 
to the child of Abdullah,’ and the child of Abdullah dies hut another is 
born to him before tlio death of the testator, tho legacy is between sucli 
an one and that child of Abdullah. And if one should say, ‘ A third of 
niy property to such an one and to tlie offspring uf Abdullali these if they 
become poor ’ and they do not become poor till the death of the testator 
such an one is entitled to a share of tho third, regard being had to tho 
liumber of heads.” Alamgiri, VI, [ip. 161-102. Buillio, p. 642. 
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lar house, the whole bequest would go to 'Zaid, for there is 
no bequest in favour of the mddooin ( ) or non-exist- 

ing persons.' The same result would follow if a person 
were to say for A and his akah^^^ for akab are the people 
whom a person leaves surviving, and they cannot be 
determined at the time of the bequest. This is in the 
IJttrrnr. Similarly, if he were to say IMiis legacy shall 
be for Zaid and for the son of Abdullah, if he lives in 
my house and the son of Abdullah were not to lire in 
that house, the entire legacy would go to Zaid. But 
when a legacy is in favour of Amr and Zaid, and Amr 
dies after the testator’s death, his share will go to his 
heirs. 

When a woman dies leaving a liusband, and having be- 
queathed halt of lier property to a stranger, the bequest 
is lawful, and tlie husband is entitled to a third and the 
legatee to a half, Avliich leaves a sixth to the 
For tlie legacy to a straaiger luis precedence to the extent 
of a tliird over the rights of the lieirs, and tliere remain 
tAvo-tliirds of the property to b(‘ divided as inheritance. 
Of this om! luilf, tluit is, a third of the wdiole, belongs to 
the husband, hniving a. tliird to which no other heir is 
entitled. The i-emainder of the legacy therefore becomes 
o})erative against it, and that being a sixth, tlie legacy 
is raised to a half; while tliere being no heir entitled to 
tlie remaining sixtli, it falls to the h(iit-uI-mxkL In like 
manner, if a man should die leaving a wife, and having 
bequeathed all his property to a stranger, and the widoAV 
should refuse her sanction to the bequest, she Avould 
be entitled to a sixtli of the property and the legatee 
to the remaining five-sixths. For he is entitled to a 
tliird by virtue of the bequest, and of the remaining two- 
thirds the widow takes a fourth, which is equivalent to a 

* RiidtUnl' Muhtar, p. G 61 . 
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sixth p£ the whole, and the legatee takes the remainder 
since he is preferred* to the haiMil-maU 

When a man bequeathes a third of his property to the 
sons of a particular person, and the person has no son at 
the date of the bequest, but sous are subsequently born to 
him before the testator’s death, these sons are entitled to 
the third. 1 And even though the person had sons at the 
date of the bequest, yet if they were not mentioned by 
their names as Ahmed, Zaid and Bakr, or otherwise 
specifically indicated, the bequest would be to all the 
sons existing at tlie time of the testator's death. So 
that if those in existence at the date of the bequest 
should die, and others are subsequently born who are 
living at the time of the testator’s deiith, these are entitled 
to the third of the property. If, however, the existing 
sons are mentioned by name, or are otlierwise distinctly 
indicated, the bequest is only to them, and becomes void 
in the event of their death. Thus, wlien legatees are 
named or otherwise distinctly indicated, the bequest to 
them is said to be special, and regard must be had to the 
time at which it was made. 

When a man bequeathes a third of his property to his 
nmni’-i-walad being three in number, and to fakirs and 
miskins (beggars and indigent persons), the property 
will be divided into five shares, out of which three 
are given to the iimm-i-ifndadj one to the fakirs and the 
remaining one to the miskins. This is according to Abu 
Ilanifa and Abu Yusuf. Mohammed would divide the 
property into seven sliares, and give three to the 
walady and two each to the beg-gars and indig^ent. Tlie 
former opinion is the one api>roved. Similarly, if a mun 
should bequeath a tliird of his property to Zaid and the 
miskins^ Zaid takes half and the latter take lialf according 
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to Abu Hanifa and AbA Yusuf/ Wiien a person be^ 
queathes one-^third of his property to^ Zaid, the beggars 
and the indigent, according to Abu Hanifa the property 
will be divided into three shares, according to Abu Yusuf 
into two moieties, and according to Mohammed into five 
shares, and this is the approved doctrine. When a person 
bequeathes a third to the poor, it may be expended, accord- 
ing to Abu Hanifa and Abu Yusuf, on one poor person, 
but Mohammed holds that there must be at least two 
poor persons. But when a body of muhins is indicated, 
the bequest cannot be expended on one only ; there is , 
a general consensus on this point. 

If a person were to make a bequest for the poor of 
Balkh, it may lawfully be expended on other poor also, 
according to Abu Yusuf. And iXiefatwa is on this. 

When a person bequeathes a third of his property to 
one man, and then says to another, have made you a 
partner and joined you with him,’’ the third belongs to 
them both. And if, after bequeathing to one man a hun- 
dred, and to another a hundred, he should say to a third, 
‘‘I have made you a partner with them,” the person 
addressed would be entitled to a third of each hundred. 

When a man makes a bequest to a stranger and /u> 
heir, the stranger takes half of the bequest and the 
remainder is void, and in like manner if the bequest he 
to a homicide and a stranger. 

If a person possessed of three garments of different 
qualities, one good, the other middling, and the third bad, 
bequeathes them to three different legatees, and one of the 
garments is then lost or destroyed, but which of them is 
not known, and the heirs refuse to make delivery of the 
remaining garments to any of the legatees, saying to 

' Eadd-al-MuhtAr, V, pp. 662-663 j Moliammed would divide fclie pro* 
perfcy into three shares. 
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each of them, ‘ the garment in which you had a right has 
been destroyed,’ under these circumstances since the right 
of the parties is not defined, and the ignorance of this fact 
prevents the validity of any judgment that may be pro- 
nounced in the matter, and the attainment of the testator’s 
object, the bequests must be pronounced as void, unless 
the heirs will deliver up the remaining garments. If they 
should do so, the objection is removed, and the legatee of 
the best is entitled to two-thirds of the better of the 
remaining garments, the legatee of the middling garment 
is entitled to the remaining third of the better, and a 
third of the worse, while the legatee of the worst is en- 
titled to the remaining two-thirds of the worst garment. 

Any increment, such as the young of cattle or the pro- 
duce of grain, arising out of the subject of a bequest before 
the death of the testator is the testator’s property, and 
subject to the same liabilities as the rest of his estate. An 
increase that occurs after his death, and the partition or 
distribution of his estate belongs to the legatee. An in- 
crease that occurs between these events or after the testa- 
tor’s death, but before partition, may occur either before 
or after the acceptance of the legacy by the legatee. In the 
former case, it is a legacy because it is an accessory to the 
original subject of bequest and must come out of the 
third of the estate, that is, is valid only if it falls witliin 
the third. But is it so in the latter case also, that is, 
when it occurs after acceptance and before partition ? 
On this point Mohammed has not left any express dictum, 
but KudCiri has related that in this case the increase is 
not a legacy and comes out of the whole of the property. 

Our ” Shaikhs, however, have said that it is a legacy 
and must come out of the third. 

When a separable accession to the subject of a bequest 
takes place after the death of the te»stator, if the ori~ 
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ginal subject and the accession both ‘come out of the 
third, they belong to the legatee, df they exceed the 
third, effect is to be given to the legacy, in the first place 
as against the original subject, and then as against the 
accession according to Abu Hanifa, but against both 
eq^ially according to the two disciples, e, gf., if the testa- 
tor has left six hundred dirhems and a mare, of the value 
of three hundred dirhems, which after the testator’s death 
but before the partition of his estate, foals, the young 
animal is also valued at three hundred dirhems. Under 
such circumstances (the principil and accessory bequests 
amounting together to six hundred dirhems), the legatee 
is entitled to the mare and one-third of the fofil (making 
together four hundred dirhems or a third of the whole) 
according to Abu Hanifa, while according to the two 
disciples, the legatee is entitled to two-thirds of each. 
This is on the assumption that the mare foals before 
the acceptance by the legatee of the original bequest, as 
well as before partition. If the mare foals after the 
legatee has accepted the bequest and after partition it 
belongs to him ; but if after acceptance but before parti- 
tion, Kuduri holds that it is not a bequest, while our ” 
Shaikhs have held that it is a bequest, and is to be 
regarded as coming out of the third in the same way 
as if the mare had foaled before acceptance. If it takes 
place before the death of the testator, the foal never comes 
within the bequest, but is subject to the same rules as the 
rest of the deceased’s property. 

According to the Shiah Law, if« a person should 
make a bequest of half of his property, and the heirs at 
first should assent, but afterwards declare that they 
thought the amount to be trifling, decree is to be given 
against them for the amount which they insist that they 
thought the legacy to be, and they are to be put upOi\ 
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their oaths as to ttie excess, but this is subject to some 
doubt. And if the* bequest were of a slave or a mansion, 
and the heirs after first assenting to it should then allege 
that they thought it was no more than a third of the 
deceased’s estate, or if more, only so in a trifling degree, 
such claim or allegation on their part cannot be attended 
to because their consent in this case involves a known 
object of the value of which they cannot pretend igno- 
rance at the time of assenting to the bequest. If a per- 
son should bequeath a third of his property by way of 
mushad or undividedly, the legatee is entitled to a third 
of everything of which he died possessed. If, again, he 
bequeathes a specific article which is of the value of a 
third of his estate, the legatee becomes by his death the 
sole proprietor of the article bequeathed nor have the 
heirs any ground of objection thereto. And if the de- 
ceased should have left both present and absent effects, 
(such as ready-money and debts for example,) so much of 
the specific thing must be surrendered to the legatee as a 
third of the property presently available will admit of, 
while he will have to wait for the remainder of it until it 
is recovered by the heirs, since what is not forthcoming is 
liable to loss or destruction and may never be realized. 
Consequently, if the bequest were of a third of his slave, 
two-thirds of whom prove to be the property of other 
parties, effect is to be given to the bequest over the whole 
of that third which belonged to the testator, and it is not 
restricted to a third of the third, because effect can be given 
to the will without encroachment on the rights of the 
heirs, that is, assuming that the rest of the testator’s 
property is equivalent in value to two-thirds of the slave.” 

When a person has made a bequest, and then another 
which is repugnant to it, effect must be given to the 
latter.” 
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When a person has said, ^ if there be a male in the 
womb of this woman, he is to have .two dirhems, and if 
there be a female she is to have one dirhem^ and the 
mother is delivered of both a male and a female they are 
to have three dirhems ; but should he have said, ^ if what 
is in her womb be a male he is to have so and so, and if a 
female so and so ’ and the woman is delivered of both a 
male and a female they are not to have anything. 

If a person should bequeath the service of his slave, 
the fruit of his garden, the residence of his house or any- 
thing else of a usufructuary nature, for ever, or for a fixed 
time, the advantage or profit to arise therefrom must be 
valued and should it not exceed a third of the testator^s 
estate the bequest is valid, while if more than a third the 
legatee is to have as much as the third will cover and the 
legacy is void as to the excess.’’ 

When a person has bequeathed the service of his 
slave for a fixed period, the expense of the slave’s main- 
tenance must be defrayed by his heirs ; as this is a duty 
which follows, or is dependent on the ownership of the 
slave, and the legatee is entitled to no more than the ser- 
vice of the slave, while all the otlier rights of ownership 
appertain to the heirs, as sale, manumission and the like, 
none of which, however, has the effect of invalidating 
the rights of the legatee.” 

‘‘ In all cases where a testator may have employed a 
term which is common or equally applicable to several 
things the heirs have an option to fix on whichever of the 
tilings they please and give it to the legatee. If, again, 
the testator should say, ^ give him my bow ’ and only one 
is found in his possession that one must be given to the 
legatee of whatsoever description it may be.” 

* SharAya ; comp, for Ilanafi Law arUCf p. 176. Baillio^s Iniamia LaAV, 

p. iZoI. 
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When a person has bequeathed to a stranger the like 
of his son’s portion having only one child, this is in fact 
a partition of his estate between tliein, and the legatee 
is entitled to a half of it unless the heir refuses his con- 
sent to the full bequest, in which case the legatee’s inter- 
est is reduced to a third. If, again, the testator has two 
sons, the legacy is a third of the estate, and if three, it is 
a fourth. The general rule is that the legatee should be 
added to the other heirs and treated as one of them, if they 
are all entitled to share equally in the inheritance ; while 
if their shares differ, the shares of some being more and of 
others less, he ranks with the weakest of them or the one 
whose share is the least, unless the testator has expressly 
said that his share is to be equal to that of the highest, in 
which case effect must be given to the terms of tlie be- 
quest. Further, if the testator should have said like the 
share of my daughter, the legatee according to us ” is 
entitled to a half when there is no other heir besides the 
daughter, but his share is reduced to a third if she refuses 
her consent to the full legacy, because according to our 
doctrine daughters inherit the whole estate to the exclu- 
sion of the asahdh or agnates and the legatee tliiis be- 
comes like a third daughter.” 

If a person having three half sisters by the mother 
and three half brothers by the father, should bequeath to 
a stranger the like of the portion of one of his heirs, the 
legatee is to be treated as one of the sisters, and so to 
receive one share out of ten parts into which the estate 
must be divided, while the half sisters take three and the 
half brothers the remaining six conformably to tlie rules 
of intestate succession. If, again, the testator having a 
wife and daughter bequeathes the like of the share of the 
daughter and the heirs assent, the legatee is entitled to 
seven parts of the estate, the daughter to as many, and 
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the wife to two, the whole being divisible in such a case 
into sixteen portions. Nevertheless *it would be more 
proper to say in this case that the wife is entitled to no 
more than one part out of fifteen, that being the number 
of shares into which the estate should be divided. If 
again a person having four wives and a daughter should 
say, ‘ like the share of one of them,’ the division of the 
estate would be into thirty-two portions, whereof an eighth 
or four shares would be equally divided among tbe wives, 
the legatee would take one share like one of them and the 
remaining twenty-seven would pass to the daughter.” 

If a person should bequeath to a stranger ^ the por- 
tion of his child,’ the bequest according to some is void 
because it is a bequest of what belongs to another, but it is 
more agreeable in principle to say tliat the bequest is 
valid and should be construed in the same way as if it 
were the lilce to his share.^ If, again, the testator having 
a son who afterwards becomes his murderer should be- 
queath the like to his share, here though some say that the 
bequest is invalid yet it is more in conformity with the 
principles of law to say that it is invalid.” 

When a person has bequeathed the double of his 
child’s portion, the legatee has two equivalents of the 2>or- 
tion and if he were to say znafan (in the dual) or two 
doubles of it, the legatee would have an equivalent to 
four portions, but only to three according to some whose 
opinion is preferred as being more certain ; and the same 
is the law when the testator has used ths expressioif 
i-zuaf or double of the double of his j^ortion.” 

When a person whose property is scattered about in 
different jdaces has bequeathed a third of it to the poor, 

' The heijicest of a child’s share to another is invalid under the Hniiaii 
Law as being the testamentary gift of the right of another, i. e., the child 
who can. under no circumstance be excluded from inberitance. 
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it is kwl'ul to ap^Iy whatever is found in the city to the 

poor of the place, and even the whole of it may be law- 

fully expended on the poor of the testator’s city and on 
those of them who are on the spot, without following’ or 
searojiing for any who are absent. According to tlie best 
authority the number of tliose who are to share in the 
gift must, however, be three or more by reason of the 
testator’s expression being in the plural. In like manner, 
if he should say, — Emancipate slaves (in the plural,) it is 
incumbent on the executor to emancipate at least three, 
unless a third of the testator’s estate should fall short 
of the object.” 

When a person has bequeatlied a mansion which falls 
down and is levelled to the ground before the testator’s 
death, the legacy is void because the name of mansion 
(dar) is no longer applicable to it. But this is liable to 
doubt.” 

When a testator has said, ‘ Give Zaid and the 
poor a certain sum,’ Zaid, according to some doctors, is 
entitled to a Iialf but according to others only a fourth. 

But the first doctrine is the best supjxn'ted.’’^ 

In order to avoid the operation of the rule by which 
legacies over a third are reduced to the dispusible o uantitv, icf now 

^ ’ hulKinont .an 

recourse is usually had to the acknowledgment of a debt ; doia. (iJanaii 

Law.) 

^ Tbesc principlos ..f thu Skiali law liavr l>o(‘n given fj'oin the Sliai'aya 
illuBtraled from tlio JawiUiir. It will bo n.jtita'id tiiut tijrouglioiit timso 
doctrines, tlicrc are two divergofit views ninning' side by side. The 
MohakkU:, tlie author of tlie Sharaya, invariably states botlj the views, 
but gives the preferenee to tliose of bis own sehool. Tlie coutrury views 
are those entertained by Shaikh Murtaza, Ibu Junaid, Mohauinied ibn-i* 

Idris-i-UilJi and Ibnd*Zuhra Halabi, (author of tlie Ohiinia), who iu most 
matters, are in advance of the patnstic sehool of the Muliakkik. I have 
given these extracts from the Sharaya, in preference to clotJiing the 
old views ill my owm words, 1 have followed in the main Mr. Bail lie’s 
rendering, though 1 prefer for general accuracy M. (Juorry’s Frouch 
version. See Appendix VI. 

64 
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but when the acknowledgment is made -on a death-bed or 
is not founded upon a prior actual consideration, the law 
treats such acknowledgment also as a simple legacy i^ub- 
ject to reduction. a person/^ says the Hedaya, 

his death-bed say to his heirs, am indebted tq iiaid 
and you must credit what he says,’ in that case thjj'^laiin 
of Zaid to any amount not exceeding a third of t|le estate 
must be admitted although the heirs should falsify;i|^/^ 
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Note I. 

EULES RELATING TO WILLS BY 
NON^MOSLEMS. 

|?k€i'rule^ witli reference to the -wills of the non-Moslem 
subjects of Mussulman sovereigns are thus stated in the 
Alami^rj 

a zimmd for eocnlar purposes is valid, according to all 
opinions., ' than secular purposes are of four different kinds. Firsts 

there are purposes wliicli are Icurhut or a means of approach to Almighty 
iSod, both with thorn and with us, and bequests for such purposes are 
valid whether they ho to a set of j)artlcular persons or not j second^ there 
are purposes which aro sinful both with them and with us, and bequests 
for these purposes are valid if they are to a set of particular persons and 
the bequest is a gift wifhoid regard to the purpose ; but if the persons 
are not particularized the bequest is void ; third, there are purposes which 
are hu^wt with us but sinful with them, and a bequest for these purposes 
is vaffl if in favour of a set of particular persons and is a gift without 
to the purposes, wdulo if the persons aro not particularized the 
boq^st is void ; fourth, there are purposes whi(di are sinful with ‘ us * but 
with them and bequests for those aro valid, according to Abff 
fi^ifa, whether the persons bo particularized or not, but void according 
.^Oithe Disciples when the persons aro not particularized. Thus wdion a 
tfpnmi, being a Christian or a Jow, has diroefcod by his will that slaves bo 
^rohasod and emanoip^tod on his account, whether w'ith or without a 
jJpGcifloation of individWils, or that a third of his property bo bestowed 
4n charity on beggars and the indigent, or expended in lighting the holy 
Bhrine or in making war against [infidel] Turks, tho bequest is valid. And 
if a zimmi should bequeath a third of his property to mourners and singers 
the boqpfest is valid if they are particularized and it is a gift to thorn, but 
i if they are not x>articularized it is void. And if tho third is to ho ox- 
f>ended in sending a set of Mussulmans on pilgrimage, or building a mils- 
jid for Mussulmans, and the persons are particularised, the bequest is valid 
and a gift, So that tlicy may perform tho pilgrimage and erect tlie buildings 
or not as they please, but if the persons aro not specified the bequest is 
void. If he bequeath a third of his property for tho erection of a churoh 
or synagogue, or bequeath his mansion to be converted into a church 
or synagogue, tho bequest according to the Disciples is void unless it 
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is for a particular class of persons when it is a gifiJ to tliem ; but accord- 
ing to Abfi ITnnifa it is valid under all circnrastaRces. This, bowever, say 
‘ our Shaikhs/ is only when the erectioTi is in the villages not in towns, tlio 
bequest in the latter ease being inoperative.” 

“ When an alien, who is a muMminy makes a bequest to a Moslem or a 
zimmi, it is valid for the whole of his property, unless his heir had come 
into the Ddr-uh Isla/ni or Mussulman territory with him, and in that case 
the bequest as to the excess over a third is dependent on the assent 
of the h(n*r. But if he has no heir, it is valid as to the whole of ids pro- 
perty in the same way as the will of a Moslem or zmimi is valid in tho 
like case. So also though he has an heir in tho foreign country. If ho 
has bequeatlied only a part of his property, the remainder is to be given 
to his foreign heir. If a zimmi bc([ueafchGS more than a third of his 
pro))erty or niak<^s a be<nioRt to one of his heirs, it is not valid as in the 
cas(5 of a similar bequest by a Moslem. But if he bequeath to a persoti 
of a different religion it is valid as in the case of inheritance. If, how- 
ever, tJio bequest is to an alien wlio is not a nDi.sfdmin it is not valid.” 

So also in tlio HedHya : — ” If a Jew ora Chri.stian, being in sound health, 
build a church or a synagogue and then die, such building is an inheri- 
tance according to all our doctors, because Abu llanifa holds an ei'ectiou of 
tliis nature to bc3 equivalent to a wahf or pious appropriation, which (agree- 
ably to his tenets) is not absolute but descends to the heirs of tho founder, 
and the two disciples on the other hand hold all such erections to bo 
sinful in their nature whence they are of no validity (as a public founda- 
ti(,)n), and therefore descend to the heirs in tho same manner as any other 
of tlie founder’s juDporty. If a Jew or Christian will that, after his 
death, liis houst) shall be converted into a chui'ch or synagogue for a parti- 
cular set of people, tho bequest is valid according to all onr doctors, and 
takes effect to the extent of a third of the testator’s property because a 
bequ(!st has two different characters — the appointment of a successor and 
an actual endowment and the testator is com})eteut to do either of these.” 

“ If a Jew or Christian will that ‘ his house bo converted into a church 
or synagogue for a sect of people,’ without specifying tho particular sect, 
the bequest is valid according to Abii ITanifa. According to the two dis- 
cii)les, on the contrary, it is not valid, for a deed of that nature is in reality 
sinful, although it may appear pious to the testator ; and a will for a sinful 
purpose is null because the execution of it would be a confirmatioUt. of sin. 
^J’he argument of Abff Hanifa is that tho founding of churches or 
synagogues is held by these persons to be an act uf piety and as we are 
enjoined to leave them to tho exercise of whatever may be agreeable to 
their faith the bequest is therefore lawful in conformity wi^-Ji their belief.’^ 

“ Objection , — What is the difference between the building a church or 
synagogue in the time of health and the bequeathing it by will that Abff 
Hanifa should hold it inheritable in tho former instance and not in the 
latter 
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“ Reply . — The difPorwioe is this ; that it is not the mere erecting (of the 
cluircli, &c.) which extiri^ishes the builder’s property, but the exclusive 
dedication of tlio building tp the service of Grod, as in the case of mosques 
erected by Mussulmans ; and as an infidel place of worship is not dedicated 
to God indisputably, it, therefore, still remains the property of the founder, 
and is consequently inheritable (in common with his other effects) — where- 
as a bequest, on the contrary, is used for the very jmrpose of destroying a 
right of property.” 

“ The bequests of zim/mia arc of four kinds : — (1.) Those made for pur- 
poses hold pious in their belief but not in the belief of Mussnlmans, such 
as the building a church or a synagogue (as already mentioned) or tho 
slaughter of hogs to feed tho poor of their sect, in which cases Abh Ifanifa 
holds the bequest to bo valid in conformity with the faith of tho testator, 
whereas tho two diaciplos deem it invalid as being sinfni. (2.) Those 
made for purposes hohl piuns with Mussulmans but not wiih zimmis, such 
as the erection of a mosque, a pilgrimage to Mecca,, or burning a lamp in 
a mosqne, in all of which instances tho beqnost is invalid in conformity 
with tho belief of the testator according to all onr doctors, unless, liowover, 
it, be made in favour of some particular [iorsous in which case it is valid — 
as under such circumstances it is an invostituro, tlio mention of building a 
mosque or so forth being considered merely in tho light of a coiinsol — (in 
other words, as if tho testator liad bequeathed his property to particular 
persons counselling them therewith to erect a mosque). (3.) Those 
made for a purpose hold pions both by Mussnlmans and zimmis^ such as 
l)urning a lamp in tho holy temple (of Jernsah^m), or waging war against 
iniidel Tartars which are valid whether mado in favour of Hpocifio ])orBons 
or not. (4.) 'l^hose made for pnr})Oses not liold pions either by ziintnis 
or Mussulmans, such as tlio support of singers, and dissolute women — 
which are invalid as btnng of a sinful tenderuy — unless, bowever, they bo 
made in favour of particular persons and then they are valid.” 

“ If a Mustdniin be(juoath tlio w'hole of his property to a MiiBsulman or 
a zimmi, it is valid, for a bequest of the whole of an estate is deemed 
illegal only as it ulTocts the right of the testator’s heirs, (whence it is 
that if they assent sucli beque.st is valid) ; bid- tho heirs of tho wnsfdniiri 
are possessed of no cognizablo rights, they being as it were dead so far 
as relates to the Mussulman government because of their biung in a 
hostile qountiy. Besides tho property of a nwsfd/tnin is in security only 
in virtue of the protection he receives from tho State, wliiidi protection 
he enjoys in his own right, not in right of his heirs.” 

If a MuMmin bequeath a jiart of his property the boqno.st is executed 
accordingly and the remainder is transmittial to his heirs, notwithstanding 
they be residents in an hostile country such being the law with respect 
to 

‘‘ If a M'Ufitdmin immediately before his death, emancipate his slave or 
make him a modahbir in the Mussulman territory, it is valid, and the 
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slave is accordingly free, notwithstanding his valno exceed a third of Ills 
master’s estate, for a bequest beyond a third of ..the property is deemed 
illegal only as it affects the right of the testator’s heirs, but a Must<X- 
min's heirs possess no cognizable right as was already mentioned.” 

“ If a Mussulman or zimmi make a will in favour of a Mustdmin it is 
valid, for a Mu8td7nin so long as ho resides in a Mussulman country is 
considered in the light of a zimmi and as the exorcise of generosity and 
benevolence in favour of such is therefore allowed to Mussulmans during 
life, it is also permitted them to extend such acts to a period after their 
death. (It is related by Ab4 Hanifa and AbA Yusuf that they held wills in 
favour of Mustdinins to be illegal because of their intention to return to 
their own country, and also because the Mussulmans not only allow this 
but even do not suffer them to reside in their dominions, more than a year 
unless they submit to the payment of the capitation tax. The former is, 
however, the bettor opinion.)” 

‘‘ If a zinmii bequeath more than a third of his estate to a stranger 
or to an heir, it is not valid as being contrary to the laws of the Mussul- 
mans to which they have agreed to conform with respect to all temporal 
concerns.” 

If a zimmi make a will in Livour of an infidel of a different persuasion 
it is valid, because of the analogy of legacies to succession by inhorltanoo, 
all the different descriptions of those persons who disbelieve in the true 
faith being considered as of ono class.” 

“ If a zimmi residing in the Mussulman territory make a will in favour 
of a hostile infidel, it is not valid, for as inheritance docs not obtain 
botwccii them because of the difference of country, it follows that a 
Ijeqnest from the one to the other is of no effect, becpiost being similar to 
inheritance.” See also the Radd-nl- Muhtar, V, p, 683. 


Note II. 

ACKNOWLEDGMENTS BY A SICK PEESON. 

“ If a Bick person mate an acknowledgment of dokt in favour of a 
strange woman or make a bequest in lier favour or bestow a gift upon her 
and afterwards marry her and then die, the acknowledgment is valid, but 
the bequest or gift is void, for the nullity of an acknowledgment in favour 
of an heir depends on the person having been an heir at the time of 
making it, whereas the nullity of a bequest in favour of an heir depends 
on the legatee being so at the time of the testator’s death as has been 
already explained, and as the woman was not an heir at the time of the 
acknowledgment, but had become so [by marriage] at the time of the 
testator’s death the acknowledgment is therefore valid, but the bequest is 
void and so likewise the gift, it being subject to the same rule as the 
bequest.” 
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If a sick person €nako an acknowledgment of debt duo by him bo his 
son or make a bequest ii^ his favour or bestow a gift upon him at a time 
when the son was a Chrjistian, and ho [tho son] afterwards, previous to 
his father’s death, became a Mussulman, all those deeds of acknowledg- 
ment, gift or bequest are void, tho bequest and tho gift, because of the 
son being an heir at the death of his father as above explained ; and tho 
acknowledgment, because, although the son on account of tho bar (namely, 
difEorenco of religion) was not an heir at tho time of making it still tho 
cause of inheritance (namely, consanguinity) did then exist, which throws 
an imputation on the father as it engenders a suspicion that ho may have 
made a false declaration in order to secure the descent of part of his 
fortune to his son. It is different in tho case of marriage as above stated, 
for thero the cause of inheritance (namely, marriage) occurred posterior 
to the acknowlcdgmciit and had no existence previous thereto, for sup- 
posing tho marriage to have existed at tho period of making tho 
acknowledgment, and tliab the wife, being tiicii a Christian, should after- 
wards, before tho hiiBband’s death, become a Mussulman, in that case 
[I he ackuowlcdgmcnl.J would not be valid,’* 
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CHAPTER XVIIL 

WHAT MAY BE DEVISED. 

Lecture Anytliing, moveable or immoveable, over wbicli the 
right of property ma.y be exercised or which may forin 
the subject of exchange or barter, or a fractional share 
thereof, or the usufruct of a thing, may be lawfully dis- 
posed by will. 

The Sbariiya says ; — A bequest may be either of the 
Bliiuh Law. Bubstance or the usufruct of a thing, but with regard to 
both, it is indispensable that they are such as can lawfully 
be possessed or enjoyed. Hence the bequest of wine, or 
a hog, or of a noisy or common dog, or of anything from 
which no benefit can be derived is illegal and invalid. 
But the bequest of trained dogs used for hunting or 
catching of game or for domestic purposes, such as guard- 
ing Jiouses and watching in cornfields, is lawful.” 

A bequest remains valid and operative though the 
subject-matter should undergo a change or imj)rovement 
after the constitution of the will ; unless the alteration 
is so substantial as to give rise to the presumption that 
the testator, in making such change or improvement, 
intended revocation. 

In the same way, the legatee bears aiiy loss or deteri- 
oration to w^hich the property may have been subjected 
during the interval. Should any encumbrance have been 
created by the testator upon the pi’operty, the legatee 
will receive it subject to the same. Whei'C a piece of 
land has been left to a person bv luasmt and subsequent 
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thereto a building is erected upon it bj the testator, the 
rule is that the land should, upon the decease of the — 
testator, go to the legktee, and the house to the heir ; both 
being co-proprietors with regard to their respective rights. 

If the testator, instead of building on the land be- 
queathed by him, pulls down the existing structures, 
houses, sheds, &c., the legatee will receive the land devoid 
of any erection. But if a building is bequeathed, and 
is pulled down subsequently by the testator, the legacy is 
adeemed and the wasiut becomes annulled ipso facto.' 

The legac}^ of even a lawful object is void, if it is made 
on condition that the legatee should commit an unlawful 
act, for example, that lie should set fire to any building 
or kill somebody, or prevent a person from going on a 
pilgrimage. When any jiroperty forms the subject of 
a hiha to which oi)eration has been given it cannot be 
boqueatlied. 

A testator, as we have pointed out before, has the 
power to dispose by will not more than a third of the 
property belonging to him at the time of his death. This 
is an invariable rule fixed by the Had/h, and there is a 
general consensus of opinion on the point among tlie 
jurists of the various schools. The autJior of tlie 
Multeka, the Hedaya and the Minhtij-ut-Talebin have 
laid down the principle in distinct teiuns, and the 
Mohakkik enunciates the rule as follows : — Furtlier Shiah Law. 
legacies, whether of substance or of usufruct, are re- 
stricted to one-third of the testator’s estate, and if the 
whole of his bequests should exceed that amount they 
are void as to the excess, unless allowed by the heirs. 

The third of a testator’s property, and consequently the 
extent to which he may lawfully bequeath out of it, is 
deterinined by its state at the time of his death, and 
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not by its state at the time of maldng' the will. 8a 
that if a person, who was in good cvreuinstaiices at tlie 
time of making his will, should be indigent at the time 
of his death, no regard is to be paid to his previous 
w-ealth in determining the amount of his valid becpiests. 
In like niLinner, if he were poor at the time of making 
his Avill, and has become opulent at the time of his deatli, 
it is his latter condition, and not tlie former, that must 
determine tlie legal ameniit of his legacies.”' 

And these 2 )rincii>les have been rejioatedly affirmed by 
the courts of justice in this country. One difference,., 
however, between the various schools is worthy of note. 
Under the liana 11 law, whmi a man having no lieirs, be- 
queathes his whole estate, the bequest is valid, and there 
is no need of assent on the part of tlie or 

public treasury, though it is the idthrms hares. Accord- 
ing to the Maliki and the Shafei doctrines tliere is no 
power of constituting a universal l(‘gatee. Und( 3 r tlie 
Shiah law the rule is the same. 

When the bequest is of a specitic sum of money and 
the testator leaves actual prop(‘rty and outstanding debts 
due to him, the leg’iicy is to he paid immediately, if it do 
not exceed a third of his assets ; hut it it exceed a third, 
one-third is to be delivered to him, and as the debts come 
in he is entitled to take a third out of every paymeut 
until his legacy is paid in full,* 

Supposing the testator leaves two legacies to the sfime 
person, would both of them take effect ? Khalil ibii Islulk 
says both legacies would take effect if they are composed of 
different things, provided tliey do not together exceed a 
third, of the estate, but if they are not different either 
“ in quantity or number, the last legacy will take effect. So 

^ SiKtrayj), p. 248. 

* itadd-iLl-Mulilur, p. GGO j See Appendix, VII. 
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also the Alamgirh — When a person has said, ^ a sixth 
of my property to silch an one,’ and then says at the same 
or a diiferent meeting*, a third of my property to him,’ 
and the heirs consent, he is entitled to a third of the 
property, that is, to no more than a third, tliongh they 
consent, because the sixth is comprehended in tlie tliird, 
Avhether it precedes or follows. And if a person shonld 
say, ‘ a sixth of my property to such an omr and tlnm say 
at the saine or anotlier meeting, • a sixth of my property 
to such an one ’ he would have only one-sixth nulesB 
there is evidence tliat another sixth was intended.’” 

If a pcT’Son were to bequeath a particular or deter- 
minate share of his estate and effects, reference would be 
made to what he heaves at liis death, and not to his pos- 
session at the time of tlie bequest. But Avhei*e a specillo 
property or a. determinate share thereof is l)e<|ueathed, 
c. (/., a third of tlie testator’s Hock, and iho Hock is destroy- 
ed before his death, the ]<^g‘acy falls to tlio gixnind. For, 
wl 1 ere the uv;ns mi was respecting a particular share in a 
particular Hock, the non-existence of tliat Hock destroys 
the legacy, ev^rn though he may have acrpiired other 
Hocks afterwards. But if he was not possessed of any 
Hock at the time of the bequest., and subsequently [lc- 
qnired one, according to the approved doctianes, tlie 
legacy would take effect, for tlie legacy being demon- 
strative, effect should be given to it wlion tbe objects, from 
■which the legacy shonld be paid, come into existence 
after the bequest.^ If the testator were, however, to say, 
‘‘ my executors shall give to so n.nd so a slu'cp out of my 
property,” and there are no slmep belonging to the testat or 
at the time of his deatli, the valmi of a slieep would be 
given to the legatee. But if ho had said, my executors 
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shall give Zaid a sheep out of my and he (hinl 

without leaving any flock, the legacy Would be void. This 
rule applies to all kinds of property.' 

It often happens, as pointed out already, that the testa- 
tator, instead of leaving a legacy to a grandchild, simply 
provides by will that he should take a son’s share in his 

^ “ Wlien a man wlio beqneathca a third of his property has no property 
at tlio time of tlie bequest, the lei^utee is entitled to a third of whatov(^r 
hc‘ may bo possessed of at the time of his death. Bat if the laapiest ho 
specifie or of some particular kind of property, as a third of his flocks 
and t licy all perish before his death, the lei^acy is void insomneh that if 
lie sfionld aftonvards become possessed of otlier flocks, or anot hca’ s|>ecifie 
tiling of the same kind the right of tin; legatee would not attach to tho 
Bnl)se(|ucnt acquisition, yet if he had no flocks at the date of tho IxMjiiest 
but aftcu'wardy acquires them and then dies, tho bequest is valid. And if 
ho should say ‘ a sheep from my pro]>orty ’ and have none, the value of a 
sheep must be given. If the beejnest were only of a sheep without the 
addition of words referring it to his property, the bequest, according to 
some would be valid, while according to others it would bo invalid. But 
if the expression were * a shoe]) from my flociks ’ and tlio ti^stator had no 
flocks there is no doubt that tho beciuf^st would ho void. And in like 
mnnnor with regard to other kinds of ])ro|)(vrty such as cows, camels and 
the like. When a person says, ‘ I have b(‘queaf lied to thee a sheep from 
my projmrty,’ the beqnest is not conflned to the sheep, that ho m:iy have 
at his death, but ap])lies to the sheep, that may be among his property 
at Iris death, and since this is the case if the testator should afterwarrls 
die leaving property comprehending sheep with other things, tlio heii’S 
are at libt^rty t(? give one of tlio sheep or its value. Tliore is nothing in 
tho books as to the sheep’s being of tlu; best, worst or medium quality, 
but fU'ccjrding to a rejxn't of Husn-bin-Ziad, tho conqianions (of the Bro- 
pfiet) were of opinion that the heirs rnigiit in such a case eitlier giv<i a 
shoe]) of medium quality or its value. When a person says, ‘ My roan 
Turkish horse is a I>ecjuost to Buch an one, ’ these words arc held to refer 
to a horse then in his possession, not to one whieh he may aftemvards 
acquire. So also, if the expressions were ‘my blind slave or my Sbidian 
or Abyssinian slave’ ; while if the term.s of the bequest were only ‘ m y slave 
to such an one’ or ‘my Turkish horse to such an one’ without further 
addit ion or qualification it would ineludo his property, at tho time and 
his subsequent aot}nisitic>n.s.” 

“ When a person say.s, ‘ This cow for such an one,’ according to Abil Nnsr 
the heirs would have no right to give its value, but if it were bequeathed 
to tlie poor it would be lawful for them to bestow its value in charity 
Baillie, p. G4G, 
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iiilieritance. Supposing then the testator leave>s a son 

as his only heir, aind the son consents, the inheritance 

will be divided between him and the grandson equally ; 
otherwise the legatee would take one-third and tlie son 
two-thirds. But if there be two sons, the assent of the 
sons is not necessary, and the property is divided in equal 
shares ainoiig the sons and the grandson. Similarly, if 
there be four sons and a grandson, and the testator leave 
a son’s share to the grandson, he takes a fiftli. If a 
testator leave a wife, two sons and a daughter, and a 
grandson by a predeceased son, and will tliat the grand- 
son should take a son’s share in his inheritance, the 
division would be nnade in tlie following way : — 

Wife == ^ 

Daughter = ^ 

Each son = \ 

Grandson = \ 

If there liad been only one son, the wife would have taken 

_i„ 

* 1 2 

Son = 

Daughter — 

Grandson = 

Total ==^^ = 1 . 

We have seen, already, that when there are several Sunni Law. 
legacies, all of the sarne degree of importaaice, which 
together exceed &i third, according to tlie Sunni Law, 
all of them suffer a proportionate abatement. This is 
a general rule, subject however, to the exception that 
when the bequests are for the accomplishment of religious 
duties or pious purposes, they must be given effect to in 
their entirety in the following order : — 
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(1) for purification ; ^ 

(2) for prayers ; 

(8) for alms ; 

(1) for fa-stiiig ; and 

(5) for pi l^'r image. 

TJiis exeepli(.>ii applies equally to works of a retiyious 
auil ]>ious eharacfer, tliouf^li not ol' tlu' same degrc'e of 
importance as the fundameulal reiij^ious practices. Tie so 
works have to be carried into effect before the payment 
of legacies to individuals, and tliey are classiliod as fol- 
lows : — 

(1) Kaiisoming of prisoners. 

(2j Emaiicipatioji of slaves to wliom freedom lias been 
promised by the testator. 

(o) Tlie payment of the dower due to the woman whom 
the testator marries in his last illness and consiiminates 
tlie marriao'(n 

(4) The payment of the ^dahU, 

(5) Tlie payment of the zakdiA-jiir and uzzlia (Id and 
Bairani festivals). 

(0) The expiation for zikdr. 

(7) The expiation due for a vow. 

(8) Expiation due for the non-observance of the obli- 
gatory fast. 

(9) Emancipation of shives. 

(10) Performance of the non-obligatory pilgrimage. 

The Radd-ul-Muhtar has Uie following on this sub- 
ject : — It should be remembered that bequests are neces- 
sarily of two kinds, either entirely in fa, your of Almighty 
God, or for His servants, or for botli jointly, and it is laid 
d<vwn that bequests in favour of Almighty God should 
have precedence over all others, for the legatee is One, but 
wjieii tlie legatees are several, there is no precedence for 
one over the other. Therefore, when a bequest is tor 
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liuman beings, do legatee can be preferred over anotlier. 

For example, if a •person make a bequest of one-tliird 

to one person, and^lionto another, both bequests would 
take effect, unless it is distinctly specified that either of 
them has preference over the other, or wliere it is a muhi- 
hat or emanciprition. But when a bequest is in favour of 
Almighty God, if all the directions arc (1) for the per- 
formance of that whicli is farz (absolutely obligatoiy 
duties) a,s zaJmt or hajj; (2) or for the pm-formance of 
duties which are simply ol)ligatory, siicli as the payment 
of expiations, fullilment of vows, the Fitr alms; (*>) 
or for tlje perfornnince of mfjlia.f^ such as non-obligatory 
pilgrimage and alms to the poor, — then comm cncem out 
^iliould l:)e made with that which the i.estator directed should 
be performed first ; but if tiny ari' all mixed together, then 
coinmcncement should l)e ma.de witli those whicli are abso- 
lutely obligatoi-y, whether the testator mentioned them first 
or not ; then with tlie wdjihdtj the simply obligatory, and tlio 
third will be applied proportionat(?ly in fulfilment of the 

testator’s last wishes Conse(|uently, if a man wore to 

say that a third of his property should be applied to 
defray the expenses of /cry, mkdl, expiations and of Zaid 
the third will be divided into four sliares, Zaid will get 
one sliare amd the remaining tliree sliares will be applied 
to the tliree ])nrposes respeclively. But if tlie person 
for whom the legacy is intended is not s|)e('ilied such as 
the poor, tliere will not be a division into four sliares 
for all belongs to God, and the most obligatory duties 
will be dischargod first/ According to the Shiah la w Sliiali law, 

^ Sco tlia VT, |)[). 177-178, wliora mImo the qiiosLioa is fully 

cliMcviHsorL “ When the logaeios liave Ixaui addetl np,” Hays tlio Eatawa-i- 
Alanijdri, and tlie third ut tin' estate is sulTicient to meet tliem jvll, tliey 
fux' all te be paid cait of it, wheLlier tliey bo beqnents to Alniij^ht}^ (lod or 

eianlviiid. Uy lieqnests to Alinij^iiry (lod are to be uiKh'-rntood ‘ laapiests 
of approach,’ or which arc tlie meari.s ol' drawing- nigh to Him, hucIi a.s tlio 
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when a person has bequeathed property for the per- 
formance of certain duties some of which were incum- 

obligatory hajj or pilgrimage to Mecca, tlie zahU, fasting, prayers, expin- 
tions, vows, aadkal-ul fitr and nzzha non-obligntory hnjj and fasts, the 
erection of mnsjids and the like. And l)y V)ec] nests to mankind are to bo 
nnderstood, such as bequests to Zahb Bakr and Khalid. All the legneies 
are to be pnid in like manner, when, though the third oi’ the estate is 
Bullicient to nnud them, they are allowed by the heirs. If the third of the 
estate bo ineufficient to meet all the legacies and they are not allonaMi hy 
the heirs, then it is to be considered whether th(‘y all be to Almighty (!od 
or all to mankind or some be of one class and some of tiae other. If they 
arc all to Almighty God, then it is further to bo considered either wlnh lior 
they iiWftirdiz, [that is, obligatory duties ), or ivdjihdt, [that is, things whiolv 
though not actually obligatory are yet incumbeutj, or [naivdjil wdiich are 
voluntarily assumed obligations], or whether they are partly of one kind 
and partly of another. When they arc all equally ))rescril)ed or aj)|)ointed 
duties, beginning is to be made with that which the testator began 
with ; wlien the becjuest is for hajj and znkM^ a comrnoncomont is to 
bo made with the former though it were verbally lust. It has been 
said with regard to hajj and zakM that tlu^y both take preccdenco 
of ex[)iations, and expiations take precedence of ilio .^adkai-i-fitr 
(or alms of the Jifr) and these of sacrifices, though sacrifices are also 
tvdjib [or necessary] according to ns. With regard to the alms in 
question ail are agreed tliat tliey are wdjihdt^ but wlmther sacrifices 
be so is a point that is still within the province of ijfihdd or juridical 
discussion and what all are agreed about is still stronger. Thus, also, tlio 
alms of the. /7tr are preferred to expiation of the fitr in the 7 no))th oI 
Kamzan. And it has been said tliat the former have also ])recedetico of 
vows, and vows of sacrifices^ and these of nawdfil or voluntary obligations. 
In all this that lias been said it is assumed that there are no legacies of 
emancipation to take effect at once duidng death-sickness and no eman- 
cipation dependent on death, wdiich is huihir. If there be any sucli tlu^y 
have preference, for these emancipations do not admit of being revoked, 
and are therefore stronger and entitled to preference. A bequest of 
emancipation, if it be tudjib or necessary as an expiation, is like other 
exjjiations of which w^e have spoken already, but if they are not wdjib 
their effect is like that of spontaneous beque.sts to^ the poor, the bnildiag 
of musjids, voluntary pilgrimage and the like.” 

“ When the legacies are partly to Almighty God and partly to mankind, 
as for instance, to a class of persons, the portion of tho latter is to be 
taken out ol the third and to be divided among them without preferenco 
of any over the others and with regard to the portion of Almighty God 
it is to bo a[)plied first to furak, next to ‘irdjihdt and tlieii to nawdfil. And 
if with the legacies to Almighty God there is a logac} to one person in 
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bent on the testa^tor and others only discretionary, they are 
all to be carried into effect if a third of his estate be 
sufficient for the puirpose.^’ If the third be not sufficient 
and the heirs should refuse their consent, those duties that 
were incumbent on the testator must first be discharged 
out of the general mass of his estate and then the others 
out of a third of what remains, beginning with the first 
mentioned by the testator and so on in order. If none of 
the duties are of an incumbent nature but merely op- 
tional, they can take effect only to the extent of a third 
of the estate, and are to be discharged beginning with the 
first mentioned by the testator and so on in order until 
tlie third is exhausted. 

])articular, eacli of the kinds of approach is to bo treated as single. Tlins 
if 0110 wore to say, ‘ A third of my property in /in//, zahU^ expiations and 
to Zaid,’ the third would bo divided into four portions — one for Zaid, ono 
for hajj^ one for zakdt and one for expiations.” 

“ When all the legacies are to mankind, preference is to be given to tho 
strongest, so tViat if there be among them an emancipation to take effect 
immediately, it is to have the precedence ; hut if all arc equal in strength, 
each is to rank for its amount against the third of the property without 
any regard to tho order in which they may have boon mentioned by tho 
deceased.” 
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Section I. 

THE LEGAL EFFECT OF A WASIUT. 

Wasiut is defined as the conferment of a right of 
property {tawUk) in a specific thing or in a jirofit or advan- 
tage, to take eifoct after the death of the testator. It 
is proper for a man to make a will when there is no right 
against him on the part of Almighty God, but it is an 
incumbent duty to do so when there is such a right, as 
for instance, when he has omitted to pay his zakdt^ or 
to fast, or to perform the hajj or pilgrimage to Mecca, or 
to say the prescribed prayers/’ 

Any expression which signilies the intention of the 
testator is sufficient for the purpose of constituting a 
bequest. Examples of this are given in detail in the 
Alamgiri* : — 

When a person has said, this my slave to such an 
one, and this my mansion to such an one,’ witliout using 
the word bequest, and there is no mention of bequests 
nor of the words ^ after my death,’ the expressions con- 
stitute a gift both by analogy and on a favourable con- 
struction, and if possession be taken during the life of the 
donor the gift is valid, but if possession is not taken of 
it till after his death the gift is void. If a person should 
say, ^ I have bequeathed that a third of my mansion be 
given to such an one after my death,’ this is a bequest 


* Alamgiri, YI, p. 14.'5. 
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and possession during the lifetime of the testator is 

unnecessary. So also when one, whether in sickness or 

in health, has said/ ‘ if any event should happen to me, 
then such thing to such person ^ this is a legacy, death 
being understood by ‘ us,’ as the event alluded to. So 
also if he should say, ^ to such an one a thousand dirhems 
from my third,’ this would be a bequest though no allusion 
is made to death. But if the words were ^ to such an 
one from my property,’ or ^ from the half ’ or ^ the fourth 
of my property,’ they would be of no effect unless uttered 
in connection with bequests in which case they would 
constitute a legacy. When a person has said, ^ if I die 
on this my journey, to such an one there is against 
me a debt of a thousand dirhems,’ it is a bequest out of 
his third.” 

Under the Shiah law there are certain rules relative 
to ambiguous legacies, which are deserving of notice, 
though in their application they will need some modi- 
fication in view of the different conditions of society 
prevailing in our time : — 

When a person has bequeathed a Juzzy or part of his 
property, there are two traditions as to the prosier inter- 
pretation of his words. Of these, the most authentic 
assigns a tenth of the testator’s estate to the legatee ; 
but according to the other, he should receive only a 
seventh of the third. If, again, he should bequeatli a 
or share, the proper interpretation is an eightli ; 
while if it were a shaiy or a thing, it should be interpreted 
as meaning a sixth.” 

If a person should make a bequest for several pur- 
poses, of which the executor has forgotten one or more, he 
should dispose of it in some good or proper way, although 
some of our la'wyers have expressed an ojiinion that it 
should fall back into the deceased’s inheritance.” 
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If a person should bequeath a particular sword which 
is in a scabbard, the scabbard and mounting or ornaments 
are included in the bequest. In like manner, if a person 
should bequeath a box containing clothes, or a boat or 
vessel which has merchandise on board, or a bag con- 
taining linen, in all these cases, the things actually 
bequeathed, and the other things contained in them, are 
included in the legacy. Some jurists, however, hold 
another view, though it does not deserve much con- 
sideration.’’ 

If a person should make a will excluding some of his 
children from their share in his succession, the exclusion 
is not valid. But whether his Avords are to be treated as 
entirely inoperative is a question on which there are two 
opinions. According to one of these, they are quite futile 
and of no efficacy whatever ; but, according to the other, 
the same efPect should be given to them as in the case of 
the bequest of the whole of a person’s estate to a stranger, 
excluding his heirs, when the bequest is valid as far as 
a third of his pro2)erty, and the heirs have their legal 
portion the remaining two-thirds. The first opinion, 
however, appears to be better founded in law, though the 
other is supported by a tradition which is now rejected.” 

If a person should make a bequest in terms so ambi- 
guous that the law affords no interpretation of them, it 
must be left to the heir to explain them as he may think 
proper,” 

It is preferable that legacies should be kept below a 
third of the testator’s property, and consequently the be- 
quest of a fourth is better than that of a third and of a 
fifth better than of a fourth.” 

In cases of ambiguous legacies, like the preceding, if 
the legatee should demand any particular thing as being 
conveyed in the testator’s meaning, the statement of the 
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heir would be preferred. If the legatee should still insist 

upon it, the heir would be required to confirm his state- 

ment by his oath not otherwise.^* 


Section II. 

THE EEVOCATION OF WILLS. 

A will is essentially revocable in its nature. It may Revocation 
be revoked at any time, even during the last illness of the 
testator. 

Eevocation may be either exj;)ress or imj)lied, made either 
directly or indirectly. It is express when the testator re- 
vokes the wasiut in express terms. It is implied or in- 
direct when the testator indicates by his conduct or his 
subsequent acts that he does not intend to maintain 
the legacy.^ Every act the effect of which is to ex- 
tinguish the proprietary right in any property, when 
committed by a testator in respect of the subject of a 
bequest, causes revocation ; and in like manner every act 
of the testator which occasions an addition to the subject 
of a bequest, when it cannot be delivered without the 
addition, has the eff'ect of revoking it ; similarly any 
disposition subsequently made to which operation is given 
has also that effect.”^ 

As regards the mode and capability of revocation, be- The differ- 
quests are usually divided into four categories ; the first whidi'i^veca- 

, tion may be 

* Sometimes the attempt to convey may liavo the effect of revoking a 
devise though owing to some want of formality the conveya,nce itself 
iivay not take effect. But where the conveyance is initially invalid, for 
example, when it has been executed by a person who was under an incapa- 
city it will not act as a revocation. 

^ Alamgu’i, VI, p. 143 j Baillie, p. G28 } Badd-ul-Muht^r, V, p. 647, 
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can be revoked either in express terms or by implication, 
i. e., by conduct. The second kind may be revoked only 
by express words. The third by conduct only ; and the 
fourth cannot be revoked at all. The first kind of be- 
quests consists of specific legacies which can be revoked 
by an express declaration of the testafor to that effect, or 
by his selling or transferring the subject of the bequest 
in such a manner as to place it beyond his power to can- 
cel or reverse the transfer. The second kind of bequest 
is where the testator bequeathes a third or fourth share 
of his jDroperty to any person. In such a case, the lega- 
tee is entitled to that particular share in any property 
which might be left by the testator at the time of his 
death, and consequently unless a revocation of the be- 
quest is made in express terms, the legacy will take effect. 
The third kind of bequest is qualified emancipation which 
can be withdrawn only by express conduct. The fourth 
kind of wasiut, which cannot be cancelled either expressly 
or impliedly, is absolute emancipation. 

Acco]*ding to Abu Hanifa, whose opinion is law, a mere 
change in the shape of an article effected at the instance of 
the testator does not amount to a revocation. For exam- 
ple, if a person were to bequeath to another a piece of 
silver which he subsequently made into a ring, this is not 
a revocation of the bequest according to Abu Hanifa, 
though according to Abu Yusuf and apparently Moham- 
med it would be so. If a person should sell a specific 
thing wliich he had bequeathed and tlien repurchase it, 
or make a present of it and then revoke the gift the be- 
quest would continue valid, The slaughter of a be- 
queathed sheep is the revocation of a bequest of it, but 
the washing of a bequeathed garment is not so.’’ The 
mere denial of a bequest does not, according to Abu 
Yusuf, amount to a revocation, but Mohammed holds a 
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different view. ^ If the testator were to say the legacy 
left by him to A oy B was void, it would have the effect of 
revoking the will tlu^ugh it would not be so, if he merely 
said it was unlawful (hardm.) or usurious. 

If a testator were to devise a specific thing to A. and 
afterwards to B., the subsequent devise does not neces- 
sarily avoid the first. If it appears from the phraseology 
used or otherwise, that the intention of the testator 
was to give the subject of the bequest to both legatees 
jointly, effect will be given to such intention.^ But if it 
appears that the intention was to give the legacy to the 
second legatee by cancelling the first bequest, it would 
amount to revocation. The general rule, however, is that 
the last legacy takes cffect.‘'^ 

If the second legatee were dead at the time when the 
subsequent bequest was purported to be made, the first 
bequest would remain valid by reason of the second 
being void, wliile if the second person were living at; tlie 
time when the bequest w^ns made and should subsequently 
die before the testator, both legacies would be void and the 
subject of the bequest would revert to the heirs of the 
testator. 

Under the Hanafi law the pledging of a property will 
not avoid the bequest,'^ for it does not extinguish the 
right of the proprietor in the subject of tlie pledgi^ ; 
the right of the testator to redeem would devolve on his 
death to the legatee ; in other words the legatee takes the 
devised property mni onere^ But the testator may, whilst 

‘ Alnmgiri, YI, p. VM'. 

2 lladd-ul-Mahtar, V, pp. 057, 058. 

^ According to the Alamgiri the pledge of a slave already bequeath od 
anioiints to a rovoofitioii ; but this efi^'ct ia rcHtricted to the special 
kinds of property analogous i.o tiio property referrcil to here. 

* This is different from the English law when the legatee, unless a con- 
trary intention appeared, was entitled to have the estnto discncnin bored 
out of the personal estate of the testator not specifically bcrpieatbed. 


Lecturis 

XIV. 



528 


REVOCATION OF WILLS. 


Lb^turb creating the mortgage, use terms expressly from which 

’ a distinct revocation of the previo,us devise may he 

clear. « 

If one should bequeath a mansion and then white-wash 
it or pull it down, that would not amount to a revoca- 
tion, but if he were to plaster it over with earth, that 
would be a revocation if done largely/^ If he should be- 
queath land and sow it with vegetables that would not be 
a revocation, while if he makes a vineyard of it or plants 
trees on it, the bequest would be revoked according to 
Kazi Khan.^ 

Similarly, under the Maliki and Shfifei law, among the 

SKiali doc- yarious acts by which a wasiut is indirectly revoked are 
mee. . . 

the sale and gift of the subject of the bequest. 

. The Mohakkik gives the Shiah principles in these 

terms : — 

A loasiut is an ahd jaiz on the part of the testator 
whether it be [the bequest] of property or the nomina- 
tion of a wali ; and it may be revoked during his lifetime 
either by express language or by any act which ignores or 
contradicts the wasiiiL Thus, if the testator should sell 
the subject of the bequest or by another will direct it to 
be sold or should bestow it in gift putting the donee in 
possession of it or should pledge it, every such act would 
amount to a revocation. In like manner, if he should 
make such a use of it that it could no longer be called by 
the same name ; as for instance, if he had made a bequest 
of grain and afterwards ground it into flour or meal, or a 
bequest of flour or meal and then converted it into leaven 
or bread, this would be a revocation of tte bequest. Fur- 
ther, if a person should bequeath a quantity of oil and 
afterwards mix it with some of a better quality, or of 
grain and then mix it with some of another species so as 

^ Sec Appendix VIII. 
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to remove the possibility of distinguishing and separating LKCTtmE 

one from the others that likewise would be equivalent to 

a retractation of the bequest. Whereas if he should 
make a bequest of bread and subsequently break it into 
crumbs there would be no revocation of the legacy. 

The validity of a ivasnti is submitted to another for- The accop- 
mality, namely, tlie implied or express acceptance of tlie legacy.'^ 
wasiut by the legatee. The acceptance of a bequest/’ 
says the Maliki lawyer, is a necessary condition and 
the Hanafi jurist lays down that ‘‘ in default of acc(q)tance 
a ivamut is null.” Similarly, und(n* the Sliiali La w the 
accepijaiice of the h^gatee is recpiijud to vest the legacy 
ill him. But there is considerable divt>rgence Iietween 
the Shiah school on one side and the Hanati on the other 
regarding the period when the acce])tance should be 
made. 

According to the Sliiah doctrines an ac'cejitance hcfvn' 
the death of the testator is lawful, though it is discre- 
tionary with the legatee. An acceptance ufler tln^ tesla,- 
tor’s death is conclusive, even though it should bedela v(‘d 
feu' some time after the occurrence of thatevimt, provid(,‘d 
there was no re j (Action on tlie part of th<‘ legat(‘e after tlie 
testator’s decease and before a.ce(‘ptance. But wlien th(.‘ 
rejection was during the lifetime of the testator, tie! Iega(‘y 
may still be accepted after his deatli, as such a- rejection 
has no elfect in law. But if rejiH'i-ed atte^r his death 
without having, been ae^-epted, ihe Ir^gai/y is caiHalled. A 
would similarly be cancelle<l if r(‘j(‘(*ted by the 
legatee even though possi'ssion lanl l»een artnally taken, 
provided there was no aeet‘]>tanee. \Vher(^ tlic^re has 
been no possession, but the legacy is r<‘j<‘cted after tin) 
testator’s death as well as the legal(*e’s prior aec<q>tance, 
it is cancelled, according to some of tla; jurists, wliile 
' Sll.-UM}':', |l. '^n. 

07 . 
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l^jtuee others maintain that it is not, and this opinion is more 

approved. If, however, there has been both acceptance 

and possession and the legacy is subsequently rejected, 
there is no doubt that the I'ejection is ineffectual and 
the legacy is not cancelled according to all the jurists, 
l)eeaiise the right of property has then become already 
established in the legatee. 

If a legatee should reject part of a bequest and accept 
the remainder, such partial acceptance would be valid and 
his right established to that extent. If a legatee should 
die before acceptance, his heirs take his place and may 
accept the bequest.^ 

According to the Ilanafi Law an acceiffance before the 
)ctrincs. death of the testator is of no effect. The bequest may be 
accepted either expressly or by implication. If the legntee 
died before expressing either rejection or acceptance of the 
bequest, his death becomes, and would be presumed to 
amount to, an acceptance and his heirs would inherit 
the legacy. There is this difference between a testate and 
intestate succession, — that an heir enters upon the posses- 
sion of inherited property without acceptance, but a legatee 
does not enter upon the possession of bequeathed property 
without acceptance. The acceptance of a bequest must 
be made after the death of the testator insomuch that if 
it be accepted or rejected during his life either act is 
void and the rejector is still at liberty to accept after the 
testator’s death. 

The legal effect of a bequest is to confer on the legatee 
a new right of property in the same way as in the case of a 
gift, and the bequest becomes vested in him by acceptance, 
so that if he accept after the death of the testator his 
ownership of the thing bequeathed is established, whether 
he take possession of it or not ; and if he rejects the be- 


^ J awiikir • ill • Kalilm. 
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quest it is cancelled. But wlien a bequest is made to 
a body of people* such as the poor, or is in favour of a 
religious or pious J)urpose, the acceptance of the legatee 
is presumed. 


Section III. 

THE WASIUT OF USUFRUCT OF LANDS, 
GARDENS, HOUSES, TREES, &c.i 

As pointed out already there is no rule against j)erpe- 
tuities under the Mahommedan Law. So long as com- 
mencement is made, in the case of a settlement or devise, 
with a life in being, it is not necessary that the persons 
who take the remainder should be in existence. 

Accordingly, one may lawfully bequeath to aaiother, for 
a limited period or in perpetuity, the produce ((ihallatp of 
lands and gardens, the rent or occupancy of a house, the 
use of animals or trees, the service or earnings of a slave, 
&c. 

If the term for which the bequest is made is indefinite, 
it will be regarded as made in j)erpetuity.''^ 

The effect of such a bequest is to (hkvm the subject 
thereof in the ownership of tlie testator’s lieirs and 
to give to the legatee only the right to take its profits 

* Tlie title of tliis chapter in the Alarngiri (Vol. VT, 188), fnmislios a 
sufficient indication to the scope of tho provisions of the Arabian Law 
regarding the bequests of usufruct: 

Ali j J ^ 9 

J Aj) J| 

See also, Radd-uLMuhtilr, Y, p. G78. 

* Radd-ul-Muhtilr, Y, p. 677. See also 4 lied. Ch. Y, Bk. 11, p. 527 ; 
the term ghallat is a genei'ic expression and includes produce, rent, 
income, profits of all kinds, tho service of slaves, <fec. ; Jfima-al-Lughat, 

^ lladd-iil-Muhtar, Y, p. G70. 
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in the same way as a person in whose favour a wahfhm 
been made.’’ 

The bequest may be for a partiailar year, e. g., the 
year of the Hegira 4G0. If the year is past at the time 
of the testator’s death, the bequest is void. If a portion 
only of the year has expired, it will take effect with respect 
to the unexpired portion. 

If the subject of the bequest falls within the third of 
the testator’s estate, its usufruct will be given to the 
legatee, in accordance with the use thereof provided in 
the ivasiui. For example, if the bequest is of the right of 
occupancy of a house, and the house falls within the dis- 
posible one-third, it will be made over to the legatee for 
use and occupation.* If the rents a-nd profits of the house 
alone are bequeathed, the legatee will get the same but 
will not be entitled to occupy it. If tlie subject of the 
bequest exceeds the third, the legatee will get the benefit 
of that portion which is covered by the third. Whore 
the bequest is of the use of some property which is in its 
nature impartible, the legatee will have the right to its 
service or use for one period and the heirs for double 
that period. The example given in the Alamgiri of a 
slave explains this principle thoroughly : — 

If the slave does not come within a third of the pro- 
perty he is to serve the legatee for one day and the heirs 
for two days alternately, until the completion of the year, 
and when it has been completed he is finally to be deli- 
vered up to the heirs. If one year in particular be speci- 
fied and the slave falls within a third of ,the property, or 
tlie legacy is allowed by the heirs, he is to be delivered up 
to the legatee to serve him for a whole year and then to 

* Similn.rly if the toamU is of tho soi’rico of a slavo, and the slave 
falls witliiii the third, the slave will bo made over to tho legatee for the 
period iixod. 
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be restored to heirs. If he does not come within a 
third of the property, and the legacy is not allowed by the 
heirs the slave is to serve the legatee for one day and the 
heirs for two days alternately for three years, and when 
the three years have passed the bequest is fulfilled by the 
service. If the legatee should die the slave reverts to the 
heirs of the testator, and if he die in the testator’s life- 
time the bequest is void.” 

If the legatee should die before the expiration of the 
term limited for the bequest, the subject of the legacy 
would immediatel}" revert to the heirs of the testator. 
If the legatee dies during the lifetime of the testator the 
bequest at once falls to the g^round. The testator may be- 
queath the usufruct of a thing to one person and the cor- 
pus to another ; and if the subject of the bequest falls 
witliin the disposible third, each legatee is entitled to his 
particular bequest. And if the bequest of the usufruct 
is absolute^ tlie legatee is entitled to hold possession of the 
subject till his death, after which it is to be transferred to 
the legatee of the corpus if he be alive ; if not, it is to 
be transferred to the heirs of the testator. i 

When the bequest is of the rents and profits of a house 
and the legatee wishes to occupy it himself ho cannot law- 
fully do so.'*^ If the bequest be of the occupancy of a 
mansion and there is no property besides, the legatee may 
occupy a third of the mansion and the heirs have no right 
to sell the two-thirds of the mansion in their possession.^ 
Neither is the legatee of the occupancy of a house en- 

* Uadd-nl-MubtAr, Y, p. 070. 

® Kadd-ul-MulitA,r, V, p. G70. Aocordiii*^ to AIl;lmali Sbarnibirdieb, thoro 
Beems to bo Bome dilforencc of opinion on this point, and ho bimsolf np- 
holds its validity. 

^ According, to the Zahir-nr*RawA.yct, tlie heirs are not entitlcnl to sell 
the two-thirds share allotted to tlu'in, for that would bo prejadieing Iho 
interest of the usufructuary k'gatee. xibu Yusuf seems to think such 
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titled to let it,^ nor to remove the slave <whose services are 
bequeathed from the testator’s place of residence to 
another, unless the legatee and his family (ahl) are in 
the latter place when the slave may be taken there for 
the purpose of serving them.”^ The reason of this deci- 
sion is, that the bequest must take effect and be executed 
in conformity with the intent of the testator and in a 
case where the family of the legatee reside in the same 
place with the testator, his intention is that the legatee 
sliall avail himself of the service in that place, but Avhere 
the legatee resides in a different city, the testator's in- 
tention must be presumed to be that the legatee should 
have the slave’s services there. 

When the occupancy of a house is bequeathed to a 
person without any limit of time, he is entitled to it as 
long as he lives. And when the income is bequeathed, if 
the house falls within a third, though the income may 
exceed the same, still it would be valid. Similarly, with 
regard to the earnings of a slave, or the produce of the 
testator’s garden or anything else. When a bequest is of 
a slave to serve the legatee until he can do without those 
services, — if the legatee is a child, the service is to conti- 
nue till he is of age ; if he is adult and poor the service is 
to continue until he is able to buy a slave to serve him ; 
but if he is adult and rich the legacy is void.^ 

If a person leave one year’s earnings of his slave or 
income of his house to another, and he have no other 
property except such house or slave, the legatee in that case 

sale lawful. The doctrine in the Zahir-nr-Rawfiyot is more approved. 
“ Besides,” says thoHedA^ya, “ the legatee has a controlling power over the 
heirs with respect to their portions, so far as to restrain them from exe- 
cnting any deed w^Jiich may injure his share.” 

‘ According to the Shafe'is he is entitled to do bo. 

" Tiadd, V, p. 080. 

^ Tliis is according to the Alamgiri. 
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receives one-third of a year’s earnings or income, because 
such income, as being property, is capable of division. But 
the legatee cannot require the heirs to make a partition of 
the house in order that he may himself collect the rent of 
his own share, {viz,, the third). 

When the bequest is of the im)d/me of the testator’s 
garden, the legatee is entitled to the existing and the 
future produce. But when the bequest is of the fruit of 
his garden in perpetuity, the legatee is entitled to the 
fruit thereof until his death. But if the word ahad or 
for ever is not used, and there is fruit in the garden on 
the day of the testator’s death, the legatee is entitled to 
it to the extent or value of the disposible third, but he 
is not entitled to the future fruit, it being supposed that 
the intention of tlie testator was to give one set of fruit. 
But where there is no fruit in the garden on the day of 
the testator’s death, the bequest takes effect on the fruit 
which comes into existence subsequent to the death of the 
testator but prior to that of the legatee.^ When a be- 
quest is of something which, is an accretion to something 
else, the specific accretion in existence at tlie time of the 
testator’s death will be given to the legatee, though the 
words for ever ” may have been used. This is different 
from the legacy of the rents and profits. 2 

If the legacy be of the third of the hocowe of a house, 
according to Abu Yusuf, tlie heirs may partition the house, 
giving the legatee a third. If the third yields any income, 
the legatee gets it, Avhile if it is not productive he has 

’ Alamgiri, VI, p. US ; Kadd, V, p. CISl ; Iledaya, IV, p. 527. 

* Tho reason of this is explained in the Radd. In the Alamgiri the rule 
is stated thus : — When a man lias bequoathod to another the wool of his flock 
or their progeny or milk for ever and has then died, the legat(>e is entitled 
only to tho wool that may be on their backs or the young that may be in 
their bellies, or the milk that may be in tlioir udders —whether he say 

for ever or not/' 
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notliing* The heirs may also sell him utlieir two-thirds, 
whether before or after the partition, 

When the bequest is of the f rochiee of a piece of land 
and there' are no trees upon it and no other property be- 
sides, the land is to be let and a third of the rent given 
to the legatee. If there be palm or other trees on tlie 
land, a third of the produce is to be given to him and the 
land, is not to be given out in muzaribat,^ 

When the bequest is of the produce of a garden, the 
legatee may purchase the garden from tlie heirs of the 
testator, but that would cancel the legacy. In like 
manner, if they satisfy him with something else, ho may 
surrender his third of the produce and release tliem from 
it. So also the occupancy of a house or the service of 
a slave may be lawfully compounded for, though a sale 
to an outsider of these rights is not lawful.^ 

A bequest of the income of a house or the earnings 
of a slave to the poor generally is hiwful, but a bequest of 
the occupancy of a house or of the service of a slave to 
the poor is not lawful unless the persons are particularized. 

When a bequest is made of the principLil and the 
accessory to two persons respectively in one and tlui same 
will, each, legatee takes the legacy specifically given to 
him. Tor example, if the testator were to say, I give 
tills ring to so and so and the stone to so and so.” 

But when one of the declarations is separated from thc‘ 
other, tliough the effect is the same according to Aba 
Yusuf, according to Mohammed the legatee of the princi- 
pal is exclusively entitled to the priimipal and the two 
legatees are partners in the accessory. 

The folloAving is important as showing how effect is to 

■ is tlu* nrraii^^c'Tncnt by wliicli the cultivator and landlord 

divi(l<‘ tlie |>r()(liico accordinq’ to certain abares'. 

Jiadd, V, p. ()81. 
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be given to two legacies respecting the same article, one 
arising ont of the •other, If a person should bequeath 
* this slave to one and his service to another, ^ or this 
mansion to one and its occupancy to another, ’ or ^ this 
sheep to one and its wool to another,’ both persons 
being specified, each legatee takes what is bequeathed to 
him and there is no difference of opinion on this point, 
whether the bequests are made separately or together. 
But if a beginning is made in these cases with the acces- 
sory, and the principal is then bequeathed, as, for instance, 
if the service of the slave is first bequeathed to one person 
and tlien the slave to anotlier, or the occupancy of a 
mansion to one person and the mansion itself to an- 
other, or the fruit to one and the tree to another, 
it is only when the bequests are made connectedly tliat 
each legatee is entitled to what has been named for him 
specially, for if they are mentioned separately the legatee 
of the principal is exclusively entitled to the principal, 
and the accessory belongs to them both in halves. And 
if a mansion is bequenthed to one person and a particular 
apartment in it to another, the apartment is to both in 
equal shares. So also if a thousand dirhems are bequeathed 
to one person and a hundred out of them to another, the 
legatee of the thousand is entitled to nine hundred ex- 
clusively, and the hundred is to be equally divided between 
them, and in this tliere is no difference of opinion.” 

When the bequest is of the use of the young of an 
animal which is unfit for service, the person in whom the 
right to the substance of the thing is vested is bound to 
maintain it. So, also, when the produce of palm-trees has 
been bequeathed to one person for ever, and the trees 
themselves, being yet immature, to another, the latter is 
liable for the expense of watering and tending them until 
they arrive at maturity and are in bearing, after wldcli 
68 
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the liability is on the former, and when they have begun 
generally to bear, though they should subsequently fall off 
and produce nothing, the legatee of the produce would still 
be liable for the expense, in the same way as a legatee of 
service is liable for the maintenance, both during night 
and day though the slave bleeps and does no work during 
the night.” 

If twenty dirhems a year are bequeathed to a person 
from the produce of a garden, which is sometimes more 
productive and sometimes less, the legatee is entitled to 
have a third of the produce appropriated or set aside every 
year, and twenty dirhems out of it applied to his mainte- 
nance so long as he lives. Similarly, if a person were to 
declare that A should get a monthly sum for his support 
out of the testator^s property, however small the allow- 
ance may be, a full third of the property must be appro- 
priated or put aside that the legatee may obtain his 
monthly maintenance as directed by the testator.i 

If a testator should bequeath a third of his property to 
one person, five dirhems a month for maintenance to an- 
other so long as he lives, and five dirhems a month for the 
maintenance of a third person so long as he lives, and the 
heirs allow all the legacies, — the estate is to be divided, 
according to Abu Hanifa, into nine parts, one of which 
is to be given to the legatee of the third, and the remain- 
ing eight to be appropriated for the other legatees, 
four parts each ; but, according to Abu Yusuf and 
Mohammed, the property is to be divided into seven 
parts, whereof one is to be given to the legatee of the 
third, and the remaining six to be appropriated for the 
other legatees, three for each. This principle applies 
to those cases where the heirs allow all the legacies. 
But now suppose that they do not assent, in such case 
* Alamgiri, VI, p. 160 ; Radd, V, p. 680. 
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the diTision is to* be into seven parts as before accord- 
ing; to Abd Yusuf and Mohammed; but according to 
Abu Hanifa, the case is to be treated as if all the legatees 
were equally entitled to the third, which is consequent- 
ly to be divided into three parts among them. Under 
these circumstances, if both the annuitants should die be- 
fore the fund is exhausted the surplus is to revert to the 
legatee of the third ; and if one of tliem should die, the 
surplus is to be divided and one share given to the legatee 
of the third and the other reserved for the survivor, 
according to Abu Hanifa ; while a, (‘cording to tlie Dis- 
ciples only a fourth is to be given to the legatee of the 
third and three-fourths is to be reserved for the survivor.^ 
If the testator should bequeath live dirhems a month 
for the maintenance of A so long as he sliall live and 
ten dirhems a month for the maintenance of B and C 
so long as they shall live, (whctljer jointly or separately,) 
and the heirs allow the legacies, the property is to be 
divided into two equal shares, one half to be reserved for 
A and the other half for B and C, for A is to be con- 
sidered as a legatee of the whole, and B and C are to 
be considered together as one legatee of the whole, so 
that tlie property is to be divided l)et\Yeen them in halves 
according to all opinions ; and if A should die, wliat 
remains is to be reserved for B ;uid C and ten dirhems 
a month applied to their maintenance, and if one of them 
should die before A tlie share set apart for them together 
would be applied for liis surviving co-legntee and live 
dirhems would be^given for the latter’s maintenance every 
month. If the heirs do not allow the legacies, a third of the 
property is to be divided, by general consensus, into halves, 
one-half of the third being set apart for A and tlui otlier 
half for B and C. But if a person were to bequeath out of 

^ The views of the Disciples is adopted for the fatwa. 
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the third of his property a maintenance four dirhems a 
month to A. so long as he shall live, and a maintenance 
of ten dirhems a month to B and^ C so long as they 
shall live, and the heirs allow both legacies, one-third 
of the property is to be appropriated for A and another 
third for B and 0 jointly and on the death of A, the 
third set apart for him, or so much thereof as is not ex- 
hausted, revei’ts to the heirs of the testator ; and if either 
B or C should die, what remains of his share is to be 
reserved for his co-legatee, and when the other dies if any- 
thing should remain, it is to revert to the heirs. If the 
heirs do not allow the legacies, the third is to be divided 
into halves and one half of it is to be reserved for A and 
the other half for B and C. 

According to Mohammed when a bequest is in the fol- 
lowing terms, I bequeath my third to be set apart 
for Zaid, that he may have four dirhems out of it for 
his maintenance every month so long as he lives, and 
I bequeath my two-thirds to Bakr and Amr that they 
two may have ten dirhems laid out for maintenarice 
every month as long as they live, ’’ and the heirs allow 
the legacies, a full third of the property is to be de- 
livered up to the first legatee in his absolute right, and the 
other two-thirds to be delivered to the two legatees be- 
tween them in the same way, and when any of them 
dies his portion goes to his heirs. But if the heirs 
do not allow the legacies, the first legatee is to have 
a half of the third, and the other two legatees to have 
the other half. Similarly, if the bequest were as fol- 
lows, I bequeath my third to Zaid that he may 
have four dirhems a month out of it for his main- 
tenance, and I make a bequest to Bakr and Aim* 
that Bakr may have five dirhems a month out of 
it for his maintenance, and Amr three dirhems a month 
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for liis mainten3;nce/’ and the heirs allow the legacies, 
the first legatee is to take a third of the whole pro- 
perty, and the other *two legatees to take another third 
between them in halves in absolute right ; while if the 
heirs disallow the legacies, Zaid is to have half of the 
third and Bakr and Amr to have the other half of it 
between them, and tlie share of whoever of them may 
die, goes to his own heirs. 

According to the ^hiah Law, if a person should be- 
queath the service of his slave, the fruit of liis garden, the 
residence of his house or anything else of a usufructuary 
nature for ever or for a fixed time, the advantage or profit 
to arise therefrom must be valued, and should it not 
exceed a third of the testator’s estate the bequest is valid, 
while if more than a third, the legatee is to have as much 
as the third will cover and the legacy is void as to the 
excess. 

When a person has bequeathed the service of his slave 
for a fixed period, the expense of the slave’s maintenance 
must be defrayed by his heirs, as this is a duty which 
follows or is dependent on the ownership of the slave, and 
the legatee is entitled to no more than the service of the 
slave while all the other rights of ownership appertain to 
the heirs, as sale, manumission and the like, none of which, 
however, has the effect of invalidating the rights of the 
legatee. 


Note. 

A verbal will is valid aocordinp: to all the scliools and Mie Tnodo of making 
it is indicated in the Koran, ch. V, vv. 105-107. The Sliaruya declares that 
“ wills or bequests are established in law by the testimony of two witm;,ss- 
es who are Muslims and just persons, or in case of necessity, when two 
just Muslim witnesses are not to be had, hy that of two zim/mis or infidel 
subjects. And in cases where property only is concerned, the testimony 
of ouo witness on oath may bo received, or of one male witness and two 
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Lecture females, and the testimony of even a single female vitness may bo receiv- 
XI V. ed as establishing the right of a legatee to a fonryi part of what she tosti- 

~ ties to ; of two women as supporting his claim to a half, of three as to 

threo-forths and of four as to the whole. But an appointment of execu- 
tors or guardians by will can be established only by the testimony of two 
male witnesses, and in this case the testimony of women cannot be receiv- 
ed, nor, further, according to the most obvious analogy, can that of one 
male witness on his oath be received, although with respect to the latter 
there is some difference of opinion.” 

“ The testimony of an executor cannot be received in matters connected 
with his own exeoutorsliip nor as to anything from wliioh he may derive 
advantage to himself or to his office. And if appointed exeentor for tlio 
expenditure of a specific part of his testator’s property, his testimony can- 
not be received in favour of tlm deceased to x)rovG ttiat this property docs 
not ex(;eed a third of his Ovstate.” Iii IVlaliomnuMlan countries when a will 
is made in the presence of witnesses the usual rule is for these witnesses 
to embody their dispositions on the will ; 8ul)joined is a copy of one of 
such depositions made iu Algeria : — “Wo bear witness to God we wore 
present when Salih-ibn-Bafah said to us, ‘I take you as witness against 
iny person that 1 bequeath to Zaid the third of my goods that I may 
have, the rest will bo for my boirs.’ ” As said before, a bequest may bo 
made in any form of expression or even by signs, which may serve to 
indicate the idea and inteuiion of the testator. In this country, liowcvcr, 
wasiiits are generally embodied in writing and attested by witnesses when 
the}’’ are called ivasi'atnam'alis. 

The rrohate Act (Act V of 1881) applies now to the wills of Moham- 
medans. But where the will has not been reduced into writing no irro- 
bate is necessary. 
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CHAPTER XX. 

EXECUTORS. 


Section I. 

WHO MAY BE APPOINTED AS EXECUTORS. 

The testator has the power of confiding the execution 

of his last wishes to whomsoever he likes ; and subject 

to certain restrictions to which I shall presently call 
attention, the executorship may be entrusted to either a 
man or woman, a stranger or a relative. And though a 
testamentary disposition may be invalid, the appointment 
of the executor, so far as the guardianship of the minor 
children and their education are concerned, virould be valid. 

The executor^ is bound to carry out the wislies of tlie tes- 
tator that are valid in law with the utmost fidelity,^ to 
watch the interests of his children, and to administer to 
his estate and effects. 

The appointment may be either limited to a special 
purpose or may be general. 

The appointment of an infant under the age of puberty A Tniuor 
or of an insane person, whether permanently so or with 
lucid intervals, is unlawful. But a woman, a blind person, 
or one who has even undergone the specific punishment 
for slander,^’ may lawfully be appointed an executor. 

' The executor is called a wasi or mufia-ilehi. 

^ Jaiiia-usli-Shat-tiU ; lladd and Kazi Khan in loco. 
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J oint exocTi 
tors, one of 
whom is a 
minor. 


An alien in- 
fidel cannot 
be appointed 
executor. 


When a minor has been appointed an executor, Ehass^lf 
has declared that the Kazi should remove him and ap- 
point in his stead, as executor, another person possessed of 
the capacity to administer to the testator and carry his 
wishes into effect. Any act committed by the minor 
executor before his removal would not be operative, ac- 
cording to the generally received doctrine. ^ 

Suj^pose, however, that the minor, before he has been 
removed by the judge attains his majority, would he re- 
main executor ? Abii Hanifa says not, but Abul Kasem 
has stated that he would continue to be the executor, and 
Mohammed and Abd Yusuf are agreed on this point.® 
A minor, tliough he cannot validly be appointed an exe- 
cutor by himself, can be associated with an adult in 
the ofB.ce, hut he cannot interfere in the administration 
of the estate until he has attained puberty. 

When two persons are appointed executors, one of whom 
is a minor and the other adult, the adult executor, may 
act alone until the minor has arrived at puberty, but 
when that happens the adult executor can no longer act 
singly. If, however, the minor should die, or, on attain- 
ing to puberty, should prove to be of unsound judgment, 
the other may continue to act singly, and the judge can- 
not in tliis case force an associate on him because there 
is still an executor to the deceased appointed by himself. 
Further, whatever may have been done by the adult exe- 
cutor during the minority of the other, cannot be undone 
by the latter on his attaining puberty, unless contrary to 
the nature and object of the trust. 

The appointment of an executor being*for the education 
of the testator’s children, for the protection of their in- 
terests and the due execution of the testator’s last wishes, 


' Radd -111 -Muhtar, Y, p. G89; FatAwa-i-Alarngiri, YI, p. 214. 
^ lladd-ul-Muhtar, V, p. 687. 
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the law jealously provides against the appointment of an 

alien (infidel) as executor.* According to all the schools, a 

Moslem cannot appoint a harhiy an infidel subject of a hos- 
tile power, to be his executor whether such non-Moslem be 
a Mmtdmin or not. Such an appointment, if made, is liable 
to be cancelled by the Kazi. The appointment of a 
a non-Moslem fellow-subject, is lawful but the Kazi 'may 
set it aside. It follows, therefore, that the appointment of 
a non-Moslem alien is void ah initio^ whilst the appoint- 
ment of a valid until set aside by the judge. 

And this was the view enunciated by the Law-officers in 
two cases decided by the Sudder Court in 1825. 

In Mohammed Amin-uddin amd a/nother v. Mohammed Mohammed 
Kidriruddm^ (the first of these ca.ses,) a Mussulman female 
had bequeathed the whole of lier property to a stranger 
and had appointed a Hindu as tlio executor to her will. 

Upon reference by the judges of tlie Sudder Court to 
the Kdzi-ulMiuzzdt and the muftU of tlie Court, tliey 
pronounced, (a) if the testatrix left no heirs she was at 
liberty to bequeath the wliole of her property ; (h) if she 
had heirs, the bequest of more tlian one-third would depend 
on the consent of such heirs ; and fcj tliougli the appoint- 
ment of other than a Moslem a,s executor to tlie will of a 


Moslem is lawful, yet it is incumbent on tlie Kazi to eje(3t 
him from being executor. The reason wliy the appoint- 
ment,’’ added tlui law officers though not perfectly cor- 
rect is said to be legal is because his official acts are valid 
until he be ejected by the Kazis. The appointment does 
not affect the validity of the will so far as relates to the 
right of the legatee. 


* Because ho is an oncray Radd. ‘‘An infulel cannot bo lawfully 
appointed executor to a Moslem even thongh lie Ix^ bis rolntion by Ijlood, 
but an inlidel may be the executor to om?. like himsell' g Alaingiri, VI, 
p. 214. 

^ Sel. Rep. IV, pp. 49-55. 

09 
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The other case, Jlenry hnlach and others v. Miissmnmd 
7j%ilmrimyiissa Khamim^^ reiterates the «ame principle. It 
follows therefore that the appointment as execntor of a 
non-Moslem under the present conditions of society is valid 
Of course, if the executor endeavours to tamper with the 
religion of his wards or educate them improperly, the 
judge will he bound to remove liim. Until such a re- 
moval, whether owing to such conduct, or because of the 
provision of the Mohammedan Law that it is expedient 
he should be removed, liis a|3pointincnt remains valid and 
his administration would be eirectual. 

If an executor labouring under the incapacity of dif- 
ference of creed or minority or slavery attains, by con- 
version to Islam, or emancipation, or by coming ot* age, tlio 
capacity required by law he would continue to be execu- 
tor unless lie 1ms been removed already. But there is 
this difference between tlie acts of a minor-executor and 
those of a, non-Moslem and a slave-executor that whilst 
tlie latter are valid, the former are absolutely invalid.'^ 


’ Sol. iicp. IV, |). aoi. 

" Tiio ai:)pointniota of a iioioMosloai oxooiitor is valid until Bct ,1'J 

the jndgo, and until then ho is tlu' lawful gnardiaii of tho oliildron of the 
testator; Inir tho Kazi oj- judges rairuof appoint a non -Moslem as guardian 
to the children of a Moslem, 

The text of tlio Alarngiri is to the following effect ; 

■' When a Muslim has ap|)oiuted as alien in's executor tho apjiomiinent 
is futile {hd(il) whether he Ixj a (U' not, hy which is to be uiuIgi'- 

btood that tho »)>|i)(untm(uit Avill bo cancelled, for if it bo of a ziiir/ni tho 
judge may cancel it and cx{>ol him from tlio ollice. When a zinuni has 
ap])oiritcd an alien Ids execiito!' tho Mp})ointmont is not lawful, for iizininih 
is with respect to an alien in tho same position as a Muslim with rcspt'ct 
to a zimmif and if the a.lien is oiu! from whom dangpr may 1x3 apprehendod 
to tlie property, the judge will expel liim and ij,p])(>int aiiotlier in liia stead. 
The appointment by a. ziynail of a zlmati as his executor is lawful and in 
like manner that of a Mnslim by an alifui who has come into tlie Dar-ul- 
Islam under protection is lawful, and in neither c*ase is the executor to bo 
removed. And if a Muslim should npjioint an alien his executor and tlio 
alien be converted to the faith he retnains in his state of executor. So 
also wlieii the appointment is of an apostate who returns to the faith/' 

2 Uadd-ul-Muhtar, V, p. 687, 
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When it appciars to the Kazi that the executor appoint' 
ed by the testator’is really unable to perforin tlie work, 
or is weak and inefficient, he should appoint another 
administrator to act with or assist the executor ; or, if 
the inability appears to be permanent, he may appoint 
another person in the place of the ivasi^ wliich would 
be tantamount to removiiu^ him from the office. 

If the executor should represent himself unable to 
perform the work imposed on him, the judge should not 
admit his representation wiihout an inquiry to ascertain 
the fact ; but sliould it appenr that lie is really incompe- 
tent, the judge should appoint another in his stead. Some 
jurists liave held, that if the Ivazi wei’o to remove an ex- 
ecutor appointed by the' testator who was lit for his duties, 
^such removal would take effect, though the Kazi may 
have, in doing so, acted unjustly and lie guilty of com- 
mitting a sill. In the AshbiXli, however, it is statial that 
there is a contlict of opinion on this point among the juris- 
consults. Many of tlieiii, as is stated in the SVmr//-/'- llof/o 
hdmeli, regard sm*]i an order of tlie Kazi o[)erative, but in 
tlie Fusiilaiii it is laid down that it is inciimlx'nt to holil 
such reinova] not to be valid, ‘Mhougli it is imperative 
[on the judge] to remove the misfeasur and nntriist- 
worthy.’’ The coinmentator tlu'ii adds, in tlie 27th 
section of the Jania-ul-Pushlain it is staled, that wlmn 
the exocntor appointed l>v the deceased is a just mau, it, 
is not proper tliat he .'should he removed by the Kazi; 
and if he does so, many jurisconsults have hold that 
the removal will not take effect. In my opinion this 
is correct, for the testator is more bounteous to himst'Jf than 
the judge, and the fafwa should be in accordance with 
this view, for the Kazis of the day are tlie cause of dis- 
putes.” “ All this relates to an executor ayipointed by 
the testator, for the Kazi is en tith'd io I’emove an 
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l.KCTiTHR adniiiiistrator appointed by him at any time, whenever 
. — ^ he considers it expedient.’^^ 

The provisions of the Shiah Law regarding the quali- 
siiiah Law, fieations requisite in an executor are analogous. It is 
requisite tlnit an executor should be a person of under- 
standing and a Moslem. Some jurists also require that 
he should be an ddU or just person, because iifdsilc (dis- 
honest person) is unworthy of trust. Whilst others con- 
sider this qualification as unnecessary, because all Moslems 
are trustworthy and because the executor is aj)pointed by 
the testator. But the judge is bound to remove one wlio, 
though trustAvorthy at the time of his appointiuent, 
proved to 1)(:‘ otherwise after the death of the testator ; fur 
his appointiuent must be considered as nullified, because 
the trust reposed in him by the testator was founded on 
a belief of his probity and would ha ve been withdrawn on 
tlie confidence being found to be misplaced.^ 

It is not lawful to appoint another person’s slave as an 
executor without tluj consent of the master. A }>erson 
can lawfully appoint his own slave an executor if his 
children are niiuors, but not if tliey are adiilts.^^ Where 
an executor becomes permanently insane, the Kazi shr>uld 
appoint another in Lis place. If no such appointment is 
made and the executor recovers his reason, he remains as 


such . 


1 << Whon an expcMitor an tmiin a, Lie to dispose of ]»roperty, the jad'TO 
is not to remove 1/im front o«ic(?. 8o also wlieri tlie ludrs complain of an 
executor to ttio judge, ho ought not to remove tiirn without malversatioie 
hut when that is established ho should reruove liim.” Alamgiri. 

" Shai-aya f>. 251^ ; Comp, tlto rules in the Jtinui-uHleShaUat. 

^ Eadd-ul-jMuhtar, V, p. tiS?. 
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Section II. 

APPOINTMENT* OF EXECUTOES, HOW MADE. 

The executor is termed wasi and rmisa-ilehi and is 
defined to be an amtn or trustee appointed by the testator 
to superintend, protect and take care of liis property and 
children after his death. He is also his KcVi/m-nmkdm or 
personal representative. ^ 

There are three kinds of executors — The first is a 
trustee who is capable of performing the duty which has 
been committed to him and such an executor is fixed 
[nmhurrur) and ca/rmot he removed by the judge:* The second 
is a trustee who is weak and incapable and to whom the 
judge should appoint an assistiint. The third is a fdsik^^ 
an infidel or a slave, whom it is proper that the judge 
should remove and appoint another in his stead. The 
word substitution implies that tlie appointment is valid in 
the first instance for otherwise tliere could be no removal.'^ 

As stated before, the testator may appoint any person, 
(subject to the exceptions already mentioned,) as his wasi^ 
and the appointment will takci effect upon the acceptance 
of the person so appointed. Such acceptance may be 
either by word or deed, L c., may be either express or im- 
plied, and may take place either in tlie testator’s lifetime 

* “ II. iioL advisablo to acccipt tho olUce ol' ;in r*x<T.nl or, J'ur it, is ;i. [x'ri- 
lous liiatlor on acconni of wiiat Abu ViiHuf i,s rojMji-tet! to liavo Haid- 'To 
enter u[)oii an cxcoutorshii) for tin* first timo is a inistako, for ilio second 
fraud, and for tbo third a theft;” Ahunji-iri, VI, |>. 2.11 ; Itadd, V, (). 085. 

Tlicre is consitlerable diflx'rcnce in tlie position of the ivnsi under 
Mahoinmedan Law and tliat of an exeiaitor under the English law. ddie 
nv/.si is the locum, tenons of the testator for the inarn^^cnieiit and jiresi.-r- 
\'ation of tlie deceased’s pi-operty, but tlie )e^:,^a1 estate does Tiot vest in 
him. Coni]), the ]>rovisions of the Crobate Act, (Act V of 18<S1). 
iSetJ ante, ji. 547. 
ljntru.stwa)rlhy person. 

Kudd id-Muhtar, V’, p. 087. 
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Lecturs or after his death. Any dealing with t}ie testator’s pro- 
1 perty after his death amounts to acceptance. 

The person appointed is entitled to renounce the exe- 
cutorship or to refuse to accept it, and if he does so, the 
appointment does not take effect. When the appoint'- 
nient and the refusal take place in the presence of the 
parties, there is no difficulty. But when an executor is 
appointed in his absence, and on being informed of the 
, appointment after the testator’s deatli, says, ^ I do not 
accept,’ but siibsecpiently says, ^ I accept, ’ the acceptance 
is iawfiil, unless the judge had removed him from office 
before he expressed his acceptance.” But if he had ex- 
pressed his refusal during the testator’s lifetime, and 
should, after his death, desire to accept the office, the 
acceptance would not be valid. Though, if he were merely 
silent in the presence of the testator instead of saying, 

^ I do not accept, ’ and should subsequently, either in tin; 
lifetime or after the death of the testator, ex|>ress accep“ 
tance it would be lawful, whether made in the presence of 
the judge or not, unless the judge had, previously to liis 
saying so removed him from office, when liis subsequent 
acceptance would not be valid. If ho should say in tlie 
absence of the testator, I do not accept,’ and should 
communicate his refusal to him either by letter or nnis- 
senger, and after this should say ‘ I accept, ’ the accep- 
tance would not be valid. 

After the appointment has once been accepted or pro- 
perly dealt with, the executorship cannot be renounced.' 
But the executor can obtain his discharge from the judge. 
Mohammed has laid down in the Jdma-iis-Saghir that 
when a jx^TSon has been appointed an executor and has 
accepted the office in the testator’s lifetime, the exe- 

* lladd-ul-MuUtar, V . p. CSd. It would sooni, however, from wlint is 
Hl-Hted ill the A.shl)ali that he may do so, it there is a provision to that 
effoct in tlie will. 
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cutDrsliip is bin^ling on the acceptor, so that if he should 
wish to withdraw from the office after the death of the 
testator, he is not at. liberty to do so. But if he renounces 
in the lifetime of the testator and before Ids face, ” the 
renunciation is valid, but if it is not made “ before his 
face/’ it is not valid. What is meant by saying, before 
his face ” is with his knowledge, and not before his 
face ” is without his knowledge. This is according to the 
Muhit, If an executor should accept in tlie presence of 
his testator, and the testator should say when he is absent, 

‘ take witness that I have discharged him from the execu- 
torship,’ the discharge is valid. i Bui if an executor sliould 
reject his appointment in the testator’s absence (after he 
lias once accepted,) the rejection according to the Hanafis 
is Yoid,2 

The provisions of the Shiah Law are analogous. It is 
declared tliat an executor may lawfully reject his office Shiah law. 
while the testator is alive, provided tliat he is duly in- 
formed of the rejection ; but if the testator should die 
before the rejection or after it, without the information 
having reached him, no effect can be given to the rejection 
and it is incumbent on the executor to take upon him 
the duties of tlio office. 

If an executor is incapable of discharging the duties 
of his office the judge may aijpoint an assistaJit to him, 
but if he is guilty of fraud he must be displaced and 
another appointed in liis stead.-’ 

An appointment of an executor may be made in any 
terms which indicate the intention on the part of the 
testator to make him his locum tmeus or Kuhn-muJeam 

^ Alaingiri, VI, pp. 21 1 -212; Radil-vil-Muhtiir, Y, }>. (>80. 

* “ ifc would be a fraud on the testator to keep silent in liis lilV-timo and 
then refuse ; Ra<ld. 

^ Sharaya, p. 252. 
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after his death. If a person were to, say to another, 

thou art my waldl after my death,’’ that would amount 
to the appointment of an executor. " 

In the Kazi Khan, Khulasa and other works, it is stated 
that if a person were to say to another, I consign to you 
my children after my death,” or ^Hake care of my children 
after my death,” or use any similar expression by which 
authority is given to another to do certain acts on behalf 
of the testator after his death, it would create an execu- 
torship. In tlie Waluljih, it is stated that if a person 
were to say to some people, do this for me after my death,” 
tlint would constitute all of them as his executors. And if 
they all remain silent until after the death of the testator, 
when some of them only accept, these alone would be 
vKisis, But if only one accepted, he will not be entitled 
to act as executor, until the Kazi lias associated another 
person with him in the administration of the testator’s 
estate, for it was clearly the intention of the testator to 
conlide the executorship to more than one person.^ 

An executor can be removed witliout his fisseiit, and 
without his knowledge. This is different from the re- 
moval of an agent, who must be informed by his principal 
that he has been removed. 

When a man has appointed two executors, one of 
tliem according to Abu Hanifa and Mohammed cannot 
alone dispose of the property ; and acts done by either of 
them singly are not operative without the sanction of the 

* “ A man addressing a number of persons says to tliem ‘ Do so after 
my death.’ If they accept they all l)ecomo executors and if they remain 
sileiit till the testator’s death and two or more then accept, these bocomo 
executors and may lawfully carry the will into execution. But if only 
one of them accepts though he is the executor he cannot lawfully carry 
the will into exocution without bringing the matter before tlie judge who 
may either appoint another to act with him or authorize him to act by 
himself. ” Alaingiri, VI, pp. 218-219. 
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other, except in some special matters. Tlius one may act 
separately as to 4he washing and shrouding of the de- 
ceased’s body and its removal to the grave, the payment 
of debts out of assets of the same kind as the debts, the 
delivery of specific bequests, the restoration of deposits, 
or of things usurped by the deceased or acquired under 
defective sales, the manumission of a specific slave and 
and the general preservation of his property. But they 
cannot act singly in taking possession of deposits belong- 
ing to him, nor in receiving payment of debts due to him, 
though they may in suing for his rights. According to 
the same authorities, they may also act separately in 
accepting a gift for a minor, sanctioning his acts, making 
partition of things weighable or measurable, and selling 
what is liable to spoil. When the deceased has directed 
certain specified portions of his proi)erty to be bestowed in 
charity on beggars and indigent persons without particula- 
rizing tliem, one executor cannot act separately from the 
other according to Abu Han if a and Mohammed, though 
he may do so according to Abii Yusuf, but if the objects 
of the charity are specified he may act alone according 
to them all. In what has been said it is supposed that 
the two executors have been appointed together at one 
and the same time, lit. in one sentence {Jcaldm). When 
one was appointed before the other, some of the Haiiafi 
jurists hold that each of the executors may act separately, 
while others have declared that according to Abu Hanifa 
and Mohammed they cannot act separately in any case 
in disposing of property, and this has been adopted by 
Sarakhsi. If, however, two executors are appointed with 
the express provision that either of them may act singly, 
or if the testator has declared tluit each of them is a com- 
jdete executor {'wasi tamm') each one of them may dispose 
of the property alone. ^ 

' The above is from the Alamgiri. The passages in the Radd also 
deserve attention. 

70 ^ 
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When there are two executors, the act^ of any of them 
are hdtil (void) [unless ratified by the other,] like the 
acts of one of two mutwallis. The result is, that if one 
of them gives a lease of lands, it would not be valid 
until consented to by the other, even though the execu- 
tors may have been appointed separately. Some jurists, 
among them Abul Lais, have held that when the appoint- 
ments are made separately, they can act separately ; in 
the Mabsut, liowever, the first opinion is maintained 
as correct, and it is adopted by the Durrur. This is the 
case when the two executors are appointed by the de- 
ceased or by one and the same judge ; but if they have 
been appointed by two separate Kazis, they can act se- 
parately, for as the Kazis can act validly in their separate 
jurisdictions, the administrators as their naibs or delegates 
can also validly do so. 

The ratification of the co-executor does not amount to 
a renewal of the contract, it only imparts the necessary 
validity which was originally wanting. If one wasi acts 
without the knowledge or the consent of the other, and 
any property is lost, the trustee or executor so acting will 
be liable to recoup the loss. One executor can appoint 
his co-executor his ivaMl or delegate, in which case the 
acts of the co-executor by himself will be valid. 

Abii Yusuf holds that each mutwalli can act singly. 
But Abii Hanifa and Mohammed hold otherwise (whether 
the appointments are separately made or in one single act). 

And the opinion of Imam Abu Hanifa is generally 
acted upon. 

The acts of one executor singly, like the acts of any 
one mutwalli, will not be hdtil respecting the purchase 
of shrouds for the testator, his funeral,^ in the litigation 

' “ This exception is founded on the reason of necessity, for delay in 
these matters would lead to the corpse decomposing. And for this 
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of liis ri gilts, ^ *in the purchase of necessaries for his 
children,^ in the acceptance of gifts made to the testator, 
in the emancipation of specified slaves, in returning de- 
posits (with the testator) and payment of specified lega- 
cies. In the Sharh-umJLhdnieh^ the following matters are 
included as being within the scope of an executor acting 
singly, viz,^ he may lawfully return things acquired by 
the deceased by embezzlement, or under an invalid sale ; 
partition things which can be measured or weighed, (pe- 
rishable commodities ;) he may demand from tlie debtors of 
the deceased specified debts due to the testator, and pay 
the same. 

When there are two executors, and one of them is 
absent, the otlier executor can validly act by liimsclf, if 
the absentee is at such a distance that no hdjila or caravan 
can reach him.'^ 

reason, neighbours arc antliorized to take cliargo of ilio funeral of a 
deceasGcl ; and fellow-travellers of a person dying on the road/' iladd. 

^ “ nocaiise several do not join in litigation and when they join, only 
ono pleads/’ Durrur of Mulla Khiisrn. 

^ This is also founded on tho reason of necessity, for oilicrwiso tho 
infants would suffer.” 

^ Such an absence is technically called (jlithat-i’niunkafa. ’l"l>o rul(‘ is 
founded on tho necessity (h’ two excauitors ae.iing in consullation. VVdien 
one is so far away or residing in such a place that lu) letter or news 
can either reach him or bo received from him, the law regjirds itim as 
non-existing for the time, and does away witli tlio noccessity of two ('xo- 
ctitors acting together. 

“ Things deposited with tho deceased can be returned by one (^xcaMitor, 
but tho deposits of tho deceased can be rectuved by t he two j this is tlio 
view of Saijani given in tho Uindyeh (Alarngiri).” 

“ This is the view of ibn Shabiia ; but wt\or(i sometldng is to bo sold 
in order to pay tho legacy, it cannot bo done without the consent of tlio 
co-executor.” 

Kazi Khan adds that one executor can lawfully take possession 
of any inheritance wldch might have devolved on the testator before 
his death, provided tliere is no debt attacdied to it ; and of pro])erti(iS 
and deposits in the residence of tUo testator, to preserve them from loss 
or damage. He can also rodoem. pledges.” 
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Lbcturk a single executor maj validly sell any tiling whicli it is 

1 feared may be lost. It has been alrea'dy observed, that 

according to Abu Ynsnf each executcfr can act validly in 
all matters, but Imam Abu Hanifa and Mohammed differ. 
Where, however, the testator has declared by his will that 
the executors may act jointly or severally, each can act 
singly according to all jurists. 

Shiah Law. The Shiah Law is slightly different, it says that when 
two persons have been appointed in general terms or 
with an express condition that they are to act jointly, 
one of them cannot act singly without the other and 
if either of them should do so, his acts would not be 
lawful, except such as are positively incumbent or neces- 
sary, as for instance, the providing of clothes and food for 
the infant children of the testator. And it is held to be 
incumbent on the judge to compel them to act jointly, and 
when that is impracticable he may appoint others in the 
stead of both. So when there ape two executors, they can 
not apportion the property between themselves for the pur- 
pose of separate management. If one of them should fall 
ill or become incapable of performing the duties of tlie 
office, the judge must appoint an associate to the other 
who is competent, but this power cannot be exercised when 
one of them dies or becomes disqualified^ for the remaining 
executor is empowered to act singly and the judge has no 
authority while there is an executor of the deceased surviv- 
ing and competent to act. If the testator has made it a 
condition that the executors are to act jointly and sepa- 

Por example to make a partition of sucli things with the partner of 
the testator. 

Though one executor may not grant a receipt or discharge for a debt 
due to the deceased, yet he may validly make a demand for it and prefer 
a suit for the same. 

In the Hodaya these principles are sot forth with considerable dis- 
tinctness and may bo studied with advantage. 
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rately, in that c^se the acts of each singly are lawful. 

They may, also, lawfully divide the property between them 

and each take upon him the management of a part, in the 
same way as they might have acted separately before the 
partition.! 

When two executors are appointed for two different nanaiiiaw; 
purposes, e, g,, one for the payment of tlie testator’s debts 
and the other for the administration of his estate, accord- pose, 
ing to Abu Hanifa and Abu Yusuf, both are general exe- 
cutors, competent to act in all matters ; though Moham- 
med differs and holds that the authority of each is re- 
stricted to the purpose for which he is appointed. But 
where it is made an express condition that one executor 
shall not act in the matter to wliich the other is appointed, 
Mohammed-ibu-al Bazl states that, according to all opi- 
nions, the powers of each executor will be restricted within 
the limits laid down by the testator, and it is only wliere 
he has not made such a condition that there exists the 
difference of opinion above mentioned, the fatwa being 
with Abu Hanifa.^ 

When one of two executors dies appointing his co- 
executor as his own executor, in that case the survivirifr 
executor can act singly in respect of the original testator. 

If the deceased executor appoints another person as his 
executor, such person will become associated witii the 
surviving executor of the original testator, who will not 
he entitled to act alone. Where the deceased executor 
has appointed no executor for himself, the Kazi should 
associate another person with the surviving executor, for it 
was the intention of the testator that the execution of 
his will should be entrusted to two persons. This is 
stated in the Durrur. 


^ Shariiya ; the Mohakkik, however, thinks this view is oj>on to doubt, 
^ Alamgiri, VI, p. 215. 
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If one of two executors becomes insang or otherwise in- 
capable, the Kazi shall appoint a substitute for him, but 
he cannot assign the executorship r to the co-executor. 
But if one of them turns out to be dishonest, the Kazi 
may either associate another person or authorise that 
other to act by himself. 

The executor of an executor, however removed, can act 
as the executor of the first testator. Shafei differs on this 
point. 

With reference to the powers of a derivative execu- 
tor, the doctrine is ];)ut by the Eadd in four asj^ects. (a) 
Either the deceased executor, whilst appointing an exe- 
cutor, leaves his powers regarding the estate of the origi- 
nal testator undefined, e, gf., he may only say, “ I make 
this person the tvasi after me ^ (6) defines his powers, e, j/., 
says I make this person a wmi of my estate (c) or, 
declares expressly I make this person a wafii of the estate 
of my musi (testator (cZ) or says of both estates.’’ 

When the powers are left undefined or it is expressly 
declared that he is to be the executor of both estates, the 
executor of the deceased executor will, according to the 
majority of jurisconsults, become the executor of the 
original testator. On this point Shafei and Zuffe'r differ. 

Where it is simply declared that he is to be the exe- 
cutor of the estate of the deceased executor, there 
are two reports from Abu Hanifa, the most approved 
being that he w^ould be the executor of both estates. 
And there are two reports also from the Disciples, the 
most approved being that his powers will be restric- 
ted to the estate of his own testator. And if the 
deceased executor said, I constitute this person executor 
of the original testator,” it would be so. TIukS is according 
to all the juiists. And so it is stated in the Tatar-kha- 
nieh, Sharh-i-TahSiwi and other works of authority. 
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In the Alamgiyi the above principles are stated thus ; — 

When a man has appointed two executors and one of 
them dies, the survivor cannot, according to Abu Hanifa 
and Mohammed, dispose of the property, but should lay 
the matter before the judge, who if he sees proper may 
make him sole executor and transfer to him the power 
of disposal, or add to him another in the place of the 
deceased* According to Abu Yusuf, however, the sur- 
vivor can act alone, as in his opinion he was competent 
to do while the other was alive. Though one of the 
executors should accept after the death of the testator 
and the other should not accept, or though one of them 
should die before the testator and before acceptance by 
the other, the single executor is incompetent to act by 
himself according to Abu Hanifa and Mohammed, while 
according to Abii Yusuf he is competent. If one of two 
executors is fdsik, the judge may authorize the other to 
act singly or may join another with him instead of the 
fdsik y in which case the just one could not act with- 
out the other according to Abu Hanifa and Mohammed, 
while according to Abu Yusuf he could. A person having 
appointed two executors, one of them dies, luiving first 
appointed his co-executor to be his executor. This is lawful 
and the co- executor may dispose of the property of the 
first deceased, for as he could have done so with the sanc- 
tion of his co-executor in his lifetime, so he can in like 
manner do so after his death. There is another report, 
however, against the legality of the disposal but the first 
is correct.” 

If a person should appoint an executor and direct him 
to act in conformity with the instructions of a third 
Iverson, e. gf., with the knowledge of so and so,” the 
executor may act without that third person’s knowledge. 
But if the direction was, do not act without his instruc- 
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tions or knowledge/’ it would not be lawf ul for the executor 

to act without his knowledge, and the fatwa is to that 

effect. If the testator should say, Act in accordance with 
the opinion of so and so,” or ^‘Do not act except with the 
opinion of so and so,” in the first case the person addressed 
would be the executor, in the second they are both exe- 
cutors according to the approved doctrine. Abu Nasr has 
said that if the words were, Act in the matter with the 
orders of so and so,” he is executor specially ; while if the 
words were, ‘^Do not act without his orders,’ both would be 
executors and this seems probable according to the doc- 
trine of our ” masters. When a man appoints one 
person liis executor and another mushrif or inspector over 
him, the first is the executor not the mushrif^ the effect of 
whose appointment is that the executor cannot act with- 
out his knowledge. 

According to the Shiah doctrines, an executor cannot 
Shiah Law. the management of his testator’s property to his 

own executor, ivithout the poiver having hee7i reserved to 
hum. When an executor has his testator’s authority for 
bequeathing the management of the estate at his own 
death, he may lawfully do so by general agreement. 
According to the approved doctrines he can also do so 
when the testator has neither authorised nor forbidden 
such appointment, though some jurists hold a different 
view. When there is no provision in the original testator’s 
will, the superintendence of his estate, upon the death of 
the executor, devolves upon the judge. In like manner, if 
a person should die without appointing an executor, the 
superintendence and care of his estate belongs to the 
judge. And if there is no judge present on the spot, any 
true believer in whom confidence can be placed may law- 
fully assume the care and management of the estate, 
though there is doubt and difference of opinion on this 
point. 
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When there js an executor appointed by the testator, 
the Kazi cannot • appoint an administrator unless the 
executor is absent, such absence amounting to a gMbat-i- 
munkata ; this is stated in the commentaries of Abu Saood. 

If a person were to prefer a claim against the estate 
of the deceased and the executor is absent, the Kazi will 
appoint a person as defendant to represent the testator. 
If the executor is present and consents to the debt, the Kazi 
may at his discretion apj)oint, another person to represent 
the testator, so that the plaintiff may properly prove his 
claim against him. For the acknowledgment of the 
wasi is not valid against the testator, and the plaintiff 
cannot recover a decree against the estate of the deceased 
by the mere consent of the executor. 

Where the property of an infant cliild is managed by 
the father who wastes it, the Kazi can take it away from 
his hands and place it in the hands of a curator to act 
as a wasi. 


Note. 

If a man appoint two crccTitors, neither of them is entitled, according 
to Abiillanifa and Molinwiined, to act without tlie other, except in particu- 
lar cases, of wiiich an explanation shall be hereafter given. Ahii YuBuf 
is of opinion that in all cases citlier of tlicin may act without the other, 
because, an excentor is endowed witli his power of action in virtue of tho 
will of the testator ; and as i)Ower of action is a thing saTictioned by tho 
law, and incapable of division, he enjoys his power com j)lotc and perfect in 
the same nianner as a comphde. authority to contract their infant sister in 
marriage appertains to each of her brotliers respectiv(?ly. (The ground of 
this is that executorship is a succession, whicli succession cannot bo 
established in the executor, uidess the authority of the testator devolves to 
him in the same degree in wliich it had appertained to tho testator, that 
is, completely and perfectly.) The testator’s clioice, moreover, of the two 
to be his executors is an argument of the particular attachnient of each to 
his interest, which attachment is equivalent to the consanguinity of two 
brothers in tVic point of contracting their infant sister in marriage. Tho 
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arguments of Abii Hauifa in support of his opinion are twofold. First, the 
power of an executar being derived from the testator^ is of oonsequonce to 
bo exercised in the manner prescribed by him ; and in the case in question 
the testator has entrusted this power to both ther executors on the condi- 
tion of thoir being united in the trust, for he does not expressly assent to 
theii’ acting otherwise than jointly, and the above condition is moreover 
attended with advantage, as the deliberations of two persons are better 
than of one. It is otherwise with two brothers, in the ciroumstanoo of 
contracting their infant sister in raari’iago (as adduced by Abd Yusuf,) 
Binco the cause of such authority being vested in them is relationship, a 
cause which exists equally in each. I'lie contracting in marriage, more- 
over, is a right of the infant, resting upon lior guardian, (insomuch that if 
the infant require her guardian to contract her to any person being her 
equal for whom she has a liking, ho must comply,) whereas, in the caso 
here considered, the acting (with the estate) is the right of the executor 
himself, not of another resting upon him. In the case of contracting the 
infant in marriage, therefore, if one of tho two brothers so contract her, 
he merely dischargoH a duty incumbent on tho other brother and his act is 
therefore valid, whereas in tho caso of executorship if ono of tho two act 
alone, ho exercises a right np|)Grtainiug to tho other and his so doing is 
therefore invalid — in the same manrior as where two persons owe a sum of 
money to one, in which caso it would bo perfectly lawful for either of 
them to disclnirgo tho whole debt, whereas supposing ono man to owo a 
sum of money to two others, it would not be lawful for liim to pay the 
whole to either of them.** 

“ Tho cases excepted by AbA Hanifa and Mohammed in which they hold 
tho acts of either executor, singly, to be valid, are such as require imme- 
diate oxocutiou. Thus, it is lawful for either executor singly to disburse 
the funeral charges, as a delay in tliis might occasion the body to become 
offonsivo, whence it is that a similar power is vested in tho neighbours. 
In the same manner either of tho executors singly may purchase victuals 
or clot ties for tho infant cliildren of the testator, this being a matter of 
urgency and wliieii admits of no delay.** 

So, likewise, it is lawful for either of the executors to restore au 
usnrjied article, or deposit a thing purchased by tho testator under an 
invalid contract. In preserving the estate of tho testator also, and in dis- 
charging his debts, tho act of either executor is lawful independent of tho 
other. For none of these aro considered as an exercise of power but 
merely the performance of a duty, insomuch that the depositor has him- 
self a right to seize and carry away his deposit, if he find it among the 
ellects of the deceased, and tho creditor has a similar right with regard to 
his debt, and it is moreover the duty of every ono into whose hands pro- 
perty may fall to attend to the preservation of it, whence this comes under 
tho description of aid and assistance not of an exorcise of power — neither 
do any of these acts require thought or consideration. Either of tho 
executors has also a right singly to discharge a legacy or emancipate a 
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elave, if directed byi^he testator because such deeds require no thought or 
consideration.’’ • 

** In tho same manner^ either of them may institute a suit in claim of 
the rights of the testator, because a conjunction of both in so doing would 
be impracticable, since, if they were to do it at one and the same time in 
the assembly of the Ka-zi, they must occasion noise and confusion (whonco 
it is that only one of two agents for litigation is allowed to plead at a 
time). The acceptance of a gift for an infant is likewise an act which 
either may peid orm singly, for in case of delay there is a possibility of the 
gift being rendered null by tho death of the donor piMJvions to tho seizure. 
These acts, moreover, being permitted to a mother and nurse is a proof 
that they are not exertions of power. It is likowise porniittod to any of 
the executors singly to soil goods wliore there is an apprehoiisioii of thoir 
spoiling as in the case of fruit and tlio like, and also to collect together 
and preserve the scattered property of the testator as a delay might occa- 
sion the destruction of it, and such permission is, moreover, given to every 
person into whoso hands property may fall whence it may bo inferred that 
this is not an exertion of power. (It is recorded in tho Jama Hagliir that 
none of the executors, where tliero are more than one, has singly tho power 
of soiling goods or receiving payment of debts because those are exorcises 
of power which they must perform jointly in conformity with tho will and 
intention of the testator.)” 

“ If a person appoint two executors in a separate manner (as if ho should 
first say to tlie one, ‘ I have appointed you my executor,’ and again at a 
different period to tho otlior, ‘ I have appointed you my executor,’) some 
allege that in this case each of them has individually a power of exorcising 
tho functions of tho appointment without consulting tho other, in the same 
maimer as two agents where they are .appoiutod by different commis- 
sions — the reason of which is, that the testator, in appointing the two 
separately, indicates liis assent to each acting from his own judgment with- 
out the other’s assistance or advice. Others again say, that concerning 
this case a disagreement subsists between Abd llanifa and Mohammed on 
One side and Abd Yusuf on the other, because a will is not established 
until the death of the testator, and at that time both are executors together, 
notwithstanding they had been appointed sejiarately. It is otherwise 
with two agents appointed under different commissions, for the appoint- 
ment of each of those still continues distinct and separate as settled by 
the constituent.” 

“ If one of two oxocutors die, it is incumbent on the Kazi to appoint an- 
other in his room. This is the opinion of Abd Hanifaand Mohammed, be- 
cause according to thoir doctrine the remaining executor has not of him- 
self power to act on every occasion and tho interest of tlie deceased there- 
fore requires the appointment of another to operate with him, and it is also 
the opinion of Abd Yusuf, because, although the remaining executor be 
(according to him) empowered to act of himself, still it behoves tho Kazi to 
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Lecture appoint another his companion, for the design of the t^^tator ovicleni >ly wasi 
to JeavG two successors, the management of his concerns, and as this may 
' be fnlfillod by the appointment of a substitute for him who dies, one must 
be appointed accordingly j ” Hodaya, IV, Bk. Ln,^Ch. VII, pp. 543-546. 


Section III. 

THE POWERS OE THE EXECUTORS. 

The powers of an executor in the Mahominedan systeni 
are governed by rules closely analogous to those under 
the English law. But there are points of difference 
which require careful attention. 

When the heirs of the testator are minors, the powers 
of the executor are, within certain liniits, absolute. In 
case of necessity, he has the power of selling the property 
and investing the proceeds, after discharging any debts 
of the testator or those incurred in the maintenance of 
his infant children, in other and more profitable kinds of 
property. The sale, however, must be for an adequate 
consideration, ‘‘ such as is reasonable among people of 
business.”^ The executor cannot sell the property to him- 
self or to any relative of his, whose evidence, under the 
Mohammedan law, would be inadmissible against him." 
He can enter into a partition with the co-sharers of the 
deceased or the legatee, in respect of the minor’s shares in all 
kinds of property, both moveable and immoveable, even 
with a slight inadequacy in the terms 
A partition, however, where the inadequacy is manifest 
or glaring, i, e., great, is ineffective. 

When all the heirs are minors, the allotment by the 
executor of the legatee’s share, and the retention by him 
of the residue for the heirs, is valid and effective. And 
in case any portion of their share is lost in the hands of 

^ Ihid ; Alamgiri, VI, p. 220. 
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the executor, t^e minors have no right to be recouped 
either by the legatee, or by the executor, unless it is occa- 
sioned by his -wilful neglect or default. But when some of 
the heirs are adult and absent^ the executor can lawfully en- 
ter into a partition on their behalf with the legatee in every 
thing except akdr or what is immoveable^ and to hold the 
shares of the minors for them. If all the heirs are adult 
Oj some of them are adult and f resent^ any partition made 
by him. is void against those heirs who are adult, both 
with respect to moveable and immoveable property. But 
if the heirs, though sui piris, are ahsent^ the partition 
effected by the executor is inoperative so far as the im- 
inoveable property is concerned, in other words if tlie heirs 
are adult but not present, a partition of moveable property 
alone made by the executor with the legatee is vJilid. 

When the testator has left specific bequests to indivi- 
duals, a division of the property by the executor among 
the heirs, in the absence of the legatees, is not effective ; 
and in case the share or shares allotted to the legatees 
should perish, they would be entitled to claim a share to 
the extent of a third of the estate from tlie shares given 
to the heirs.^ 

But when the partition is effected by the judge, and the 
portion allotted by him to the legatee is lield in liis cus- 
tody, the division is valid, and if the legatee’s portion should 
perish in the hands of the judge or the curator apx)ointed 
by him, the legatee would have no right of recourse 
against the heirs, neither would the judge be responsible.’ 
. *^ This rule applies, however, only to those things which 
be weighed or measured, — a partition of which is, in 

* The legatees can claim also against the exeoutorj acc.'ording to 
Zailye, All this when a partition is made without leave of the Kazi/* 
Badd. 

^ Badd-nl-Muhtdr, V, p. 6a2 ; Alamgiri, VX, p. 220. 
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fact, a division. But with respect to th^gs that are not 
so, a partition would in effect amount* to a mutual ex- 
change, like a sale, and, consequently, »would be unlawful, 
for it is not lawful to sell another personas property.’’ ^ 
‘ And when the judge has appointed a guardian (wasi) 
for an orphan in all things^^ and he has made a partition 
on his behalf, whether of moveable or immoveable things, 
the partition is lawful, but if the appointment is only for 
a special purpose, as for the maintenance of the orphan 
or the conservation of his property, the partition is not 
lawful.” 

The powers of a ivasi appointed by a mother or any 
The powers other relation, such as the brother or uncle, are very limited, 
appointed by He has no authority to deal with the immoveable pro- 
the mother, wards Under any circumstance, nor with any 

property inherited by the minors from any person other 
than their mother. The wasi can deal with their move- 
able property, inherited from the mother, or on their 
behalf enter into a partition in respect thereof, provided 
the father be not alive, and there be no executor appointed 
by him. 

When an executor makes a partition among the heirs, 
who are all minors,^ the partition is unlawful. If they are 
all adults, but some of them are absent, ^ and a partition 
is made with those who are present and their shares se- 
parated from the mass, the partition is lawful with respect 
to chattels (mMd) but not as regards immoveable property.^ 
If there are both minor and adult heirs, but the adult are 

* Alamgiri, YI, p. 220. t 

• i. e.j with general powers. 

® “ An executor cannot make a partition of the shares of the minors 
among themselves j” Radd. 

If the heirs arc absent at three days^ jonrney or more ; this is 
according to Kahastani.” The distance must in every case be such that 
it is difficult to communicate without delay. 

^ Kazi Khan ; Alamgiri, VI, p. 222. 
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absent, the partition is unlawful. If the adults are pre- Lector* 

sent and their 'share is given up to them and the shares 

of the minors separated from the shares of the adult 
heirs, and kept in a mass without partition among the 
individual minors, the division is lawful. When the share 
of each minor or adult is separated from the rest, the 
whole partition is invalid. But if the portion of the 
adults is surrendered to them, and the portion of the minors 
retained, and subsequently on their attaining majority, 
divided among them, the partition, as between the adults 
and the minors, is valid. 

When the testator has left a direction in the will em- 
powering the executor to sell his property and invest the J'ower of 

^ ° _ X 1 pOgSOSSOI 

proceeds in any other kind of property, the executor can by the waai. 
lawfully do so. 

When the executor contracts a debt on behalf of the 
minor without any necessity therefor, it will not be 
operative against the minor and if any loss accrues to the 
orphan therefrom the executor will be liable. 

“ When an executor appointed by the father sells any- 
thing belonging to the estate of the testator, the legality 
of his act will have to be considered in two aspects : — 

“ The Jirst is, when the deceased has left neither debts 
nor legacies ; the second is, when he has died either leaving 
debts or legacies. In ‘ the Book,’ i it is laid down that 
even when there are no debts or legacies to be paid out of 
the estate of the testator, the executor may sell the whole 
property, moveable and immoveable, when the heirs are 
minors. But Shams-ul-aimmah Halwili has said, what is 
stated in ‘ the Book ’ was the opinion of the ancients, and 
that, according to the moderns, the ahdr or immoveable 
property of a minor can be sold only, when there are no 
debts nor general legacies, if the minor has occasion for 

^ Mokhtasar-ul-Kudilri is meant korc. 
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the price thereof^ or a purchaser is eager to obtain it by 
giving double its value, or the sale is otherwise to the 
minor’s advantage, as for instance, ^ylien the khiraj or 
land-tax is to be paid, or when the expenses exceed its 
income, or the property being a shop or a mansion is falling 
into decay. With regard to the land-tax, when a necessity 
arises for paying it, and thei;^ is belonging to the estate 
any other property besides akdr^ that property is first 
to be applied towards its payment, and if that is not 
sufficient the akdr may then he sold for its proper value, 
or a j)rice not much less than its value, but the executor 
cannot lawfully sell it at a greater depreciation than men 
would usually submit to. And, in like manner, an exe- 
cutor cannot lawfully purchase for a minor anything at a 
price much above its value.”* 

In the Eadd, the principle is stated somewl}at more 
explicitly : — The ancients held thixt an executor could 
sell the immoveable i^roperty of the minors according to 
his discretion, but modern jurists have imposed several 
restrictions on the power of sale possessed by the executor, 
in the case of immoveable property belonging to his 
minor wards. These restrictions are specified in Kazi 
Khan,' and Zailye declares that Sadr-ush-Shahid holds 
the fatwa- is according to the modern view. These 
restrictions are as follows : — (1) if the fistator has died 
leaving debts and it is necessary to sell a portion of the 
property to discharge such debts, i. a., the debts cannot 
be i)aid off without selling some portion of the immove- 
able property, he may lawfully do so for adequate value ; 

(2) if the testator has directed the payment of legacies 
in money and he has left no cash out of which such 
legacies can be paid, the executor can sell a portion of the 
immoveable property sufficient to pay off such legacy ; 

(3) if there is a reasonable apprehension of the property 
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being lost by decay or dilapidation, like a bouse falling 
into ruin, etc. ; (4) when the property is in the possession 
of an usurper, and ij^here is^ no prospect of its being re- 
covered; (5) when the expenses connected with the 
management or preservation of the property exceed the 
income ; (6) when it is necessary to pay the royal taxes 
and there are no funds whei;ewith to pay them ; (7) when 
the price offered for the property is double its real value. 

The executor can lawfully sell to any person other than 
himself any moveable property belonging to his minor 
wards, or purchase for them any pro2)erty from such per- 
sons, but it must be for the consideration usually current 
in transactions of that kind. If the sale or purchase is for 
an inadequate consideration, it is not valid and can be set 
aside, and the executor would be liable. 

An administrator or guardian (wasi) appointed by the 
Kazi cannot purchase anything belonging to his minor 
wards, nor can he sell to them anything belonging to 
himself ; but where a ivad appointed by the father of the 
minors enters into such a transaction, it is valid, according 
to Abu Ilanifa, if it is to the manife$t advantage of the 
minor. The Disciples hold the transaction to be absolutely 
invalid. The fatwa, however, is according to Abu Hanifa.*^ 

According to some jurists, the father may sell his 
infant children’s '^property, provided he is an amin or a 
person worthy of trust, and the sale is to their inanifast 
advantage. But where the father is an untrustworthy 
I>erson, the minor, on attaining majority, can set aside the 
sale, unless it was for double the real value of the property, 

* When an executor sells the orphan^s property to himself, or his own 
to the orphauj the sale is lawful according to Abu. Hanifa, and according to 
Abii Yusuf also by one report, when the sale is obviously for the bonofit of 
tlie orphan though unlawful whon not obviously for his benefit. According 
t(;> Moliammed and Abu Yusuf by another and more probable report such a 
f^alo is unlawful under any circumstances,” Alamgiri, Vi, p. 22 

^2 
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and the fatwa is according to this doctrii^e. And Hamawi 
has stated in his commentaries on the AshbA^h, that a father 
has no greater power than an executor, and his powers 
are subjected to the same restrictions ; Hanouti has also 
passed fahvas according to this view. All this applies to 
the sale of immoveable property. With respect to move- 
able property, the father, [if de facto guardian,] can sell 
an infant’s goods for the current price, if it is to the ad- 
vantage of the minor and even with a slight inadequacy, 
but such inadequacy must not in any case be great, other- 
wise the sale would be invalid.^ 

The executor cannot trade with the goods of the infant 
on his own account, but, according to the Durrur, he can 
do so for the orphan, if it is to the latter’s advantage. 
If the executor should engage in trade with the property 
of Ids minor ward, the profits derived therefrom should, 
according to some jurists, be given in sadkah or alms, and 
the money so einploj^ed recouped to the estate of the 
minor. According to Abu Yusuf, the profits made in such 
trade would belong to the minor, and Kazi Khan declares 
the fat wa is according to this view. But the Kazi can 
authorise the executor to trade for the infant with his 
goods or enter into partnership with another. 

^ “An oxocmtof may givo out the proporly of a minor in 7 )inzCi.rihat, 
but ho cannot lawfully give a long loaso of part of the deceased’s eBtato 
for the payment of debts nor lend the property of a minor accordiug to 
all reports, and if he should do so ho would bo responsible. Neither is 
it competent to the judge to lend the minor’s property nor for a father 
to do so according to tho correct doctrine. If an executor or a father 
should pledge the property of an orphan for his ^ own debt, the pledge 
ought not by analogy to bo lawful, but it is so on a liberal construction 
of law. But it is not lawful for the executor to pay his own debt with 
property of the orphan. If, however, a father should do so it would bo 
lawful. And an executor may sell the orphan’s property in exchange for 
his own debt to his creditor according to Abh Haiiifa and Mohammed 
and the price becomes a set-off against his debt, but ho is responsible to 
the minor 5 ’* Alaingiri, p. 228. See Appendix IX. 
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The executor can, if it is to the advantage of the infant 
and there is a neibd for it, let out the infant’s property on 
hire, hut he cannot create a mortgage witliout the leave 
of the Kazi. He is authorised, however, to pledge or sell 
the chattels, if it is necessary for the maintenance of the 
infant children of the testator. 

If the executor sells the goods on credit, the period for 
which credit is given must be the customary period. 
But where it is to the disadvantage of the infant or the 
period for which credit is given is either too long or not 
customary, according to Eamli the transaction will not be 
valid. 

Where there are two infants under the guardianship 
of two separate executors, the sale of tlie goods of one 
infant by his guardian to the other is stated by Ktizi 
Khan not to be lawful. And this view is accepted in 
the Alamgiri. The correctness of this principle has 
been questioned in tlie Eadd, where it is laid down that 
there is no reason to render such a sale invalid, for,” 
the commentator adds, the dealing by the executor is 
not for himself, and the sale of a particular property on 
behalf of one infant may be as much advantageous to him 
as its purchase by the other.”i 

The executor is liable for any serious inadequacy in 
the considei'ation of any j)roperty sold or purchased on 
behalf of the infant. 

The executor must not spend at the funeral of the 
testator more than is customary. 

When an infant has not attained discretion, and the 
executor has made over the property to him and it is lost, 

^ And when an executor of two orphans aolls tlie property of one of 
thorn to the other, the sale is nnlawful. So also when ho authorizes thorn 
to enter into such a transaction with each other and one accordingly sells 
tis property to the other, the sale is unlawful,” Alamgiri, YI, p, 228. 
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the executor is liable. Discretion {rnshd) means the capa- 
city to take care of one’s property. Abu Hanifa holds 
that an executor should not make over the property 
until the ward has attained his 25th year. But the Dis- 
ciples are of opinion that discretion should be presumed 
when the infant attains majority, but the presumption 
may be rebutted by proof of the fact that he is weak in 
intellect, or unqualified to take proper care of his property. 

When the testator devises one-third of his estate to 
be disposed of according^ to the joint discretion of his 
executors,^ — and if one of them dies, the third will be 
returned to the heirs.” 

Wlien the heirs are all sni juris and present, the executor 
cannot sell any portion of the estate except under their 
authority. But if they are absent, he can only sell the 
chattels belonging to the estate, but not the ahir or 
immoveable property. But he is authorised, in case there 
be need for it, to lease the immoveable estate. The reason 
of this restriction is founded on the principle that an 
executor has the power of conservation over the property 
of an absent person, and as it may be necessary to dis- 
pose of the moveables which may be likely to be wasted, 
the executor has the power to do so and realise for the 
absentee the price of such goods. But aMr or im- 
moveable property is secure in itself and the executor 
has no authority to part with it, except in the case of its 
falling into decay y and in that case it may also be sold. 
Wlien all the heirs are adult and one of them is absent, 
while the others are present, the executor may, by general 
consensus, sell the share of the absentee in all that 
is not ahdr for the sake of preserving it. According to 
Abu Hanifa, the wasi may also sell the shares of those 
who are present ; but according to the Disciples, the sale 

^ Lit. To do whatever they together like with it. 
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of their shares is unlawful and this is the accepted Lbctorb 

JcL V t 

doctrine. ' ^ 

All this refers to cases where the testator has left no 
debts nor legacies. But if there are debts and they 
cover the whole of the estate, the executor may sell the 
whole by general agreement ; and when the debts do not 
cover the whole estate he may sell as much of it as may 
be necessary for the payment of such debts. When, how- 
ever, an executor has actually sold akdr or immoveable 
property in good faith for the payment of debts while 
he has other property in his hands sufficient for that 
purpose, the sale is lawful. Similarly, if there are general 
legacies, the executor may sell as much of the property 
as may be necessary for their liquidation (not exceeding 
of course a third of the whole after payment of the 
debts) . 

If a person dies leaving several heirs, one of whom is 
a minor and the rest are adult, and his estate is not bur- 
dened either with debts or legacies, and consists entirely of 
chattels, the executor may sell the share of the minor 
and invest the proceeds in some more profitable pro- 
perty.^ 

The wasi cannot borrow from the funds in his own 
hands belonging to the infant. 

The executor can take his fixed allowance from the 
estate and nothing more, but the father, if in want, can 
support himself to the extent of necessity ’’ from the pro- 
perty of his infant child. This, however, does not apply 
to the executor. 

A gratuitous executor cannot be compelled to adminis- 
ter to the estate of the testator, and the Kazi, therefore, 

^ This is hil-ijmoA or by general agroemont ; Haiiifa is of opiniot} 
tliat he may sell the shares of the otiicrs also, but in this view, Abu 
Yusuf au'i Mohammed differ. 
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has the power to fix an allowance for him. Thefatwa is 
according to this.^ . ^ 

In the Kazi Khan, however, it is stated that where 
no allowance is fixed for the executor, he can take a 
limited and reasonable sum for his remuneration to the 
extent of his necessity ; and, if there is any need for it, 
he can make use of the infant’s conveyances in going to 
and fro on the work of the infant, though several jurists 
hold that this would not be valid. 

Among the Hanafis, the executor of the father is 
entitled to the curatorship of the testator’s infant children 
in preference to the grandfather. 

The waM cannot make a binding acknowledgment of a 
debt against the estate of the testator, and the acknow- 
ledgee ( ) would not be entitled to receive his demand 

until he establishes his claim by proof.^ 

Nor can the tvasi acknowledge that somebody else is 
entitled to a share in the inheritance, unless he himself 
is an heir, when the acknowledgment will have operation 
against his own share. 

When a person has died intestate without appointing 
an executor and no reference is made to the Kazi,^ one 
of the neighbours [ahl-i-maliulla) may legally administer 
according to necessity.” And ih^fatioa is on this. 
When the estate of a deceased person is subject to 
debts, but the debts do not overwhelm the estate, in other 
words, do not exceed the assets — and it is divided among 
the heirs ; and subsequent to the partition, a creditor of 


* ‘‘ And a fatwa to this effect is in the IIamad\a and I have given 
several similar 

^ “And if the waai pays to the claimant what he demands, the wasi 
will he liable. If the claimant has no proof, but the executor knows that 
tho demand is just, recourse must bo had to tho device mentioned by 
Kazi Khan.” 

^ “If injury be apprehended from reference to the Kazi.^’ 
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the estate appears, he will be entitled to recover the 
debt due to him^ proportionately from the different heirs. 
He can do this, however, only by taking all of them 
before the Kazi. But if he proceeds^ against any one of 
them, he can recover his debt to the extent of the share 
in such person’s hands whatever that be.^ 

The right of guardianship in respect of the property of 
infant children belongs preferentially to the father ; in 
his absence to his executor ; when the father has died 
without appointing an executor, the guardianship apper- 
tains to the grandfather, and in his absence to his executor, 
and to his executor’s executor. If there are none of 
these, the guardianship belongs to the Kazi and his 
appointee.^ 

In the Alamgiri the above principle is stated in the 
following terms : — The executor of a father is in the 
place of a father. So also the executor of a grandfather 
is in the place of a father’s executor, and the executor of 
a grandfather’s executor is in the place of the grand- 
father’s executor. And the executor of the judge’s exe- 
cutor is in the place of the judge’s executor when his ap- 
pointment was general.” 

If the father dies after appointing an executor and 
leaving him surviving several children, some of whom are 
adult and some minors ; and, subsequent to the testator’s 
death, some of these children were to die leaving them 
surviving infant children, the executor of the father would 
be the wasi of tliese children also, and would be entitled to 
manage their properties both moveable and immoveable, 
or to sell them [under the restrictions mentioned before] . 

' Lit. “ if ho can get hold of any one of them.” 

^ 1 have tried to adhere as closedy ns possible to the phraseology of the 
text. 

® According to Mohammed, tlio grandfather comos after the father; tho 
view ill the text is that of Khassjif, according to whom is thcj fativa. 
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But a wasi appointed by the brother, mother, uncle or 
any other relation has no such powers. They cannot 
sell the immoveable property of the minor ; and are only 
authorised to take care of the infant and his property; 
they cannot trade for him ; and they can only buy things 
which are necessary for the infant, such as food and rai- 
ment ; and they can only sell chattels inherited by the 
infant from the person who has appointed the executor, 
for the preservation of the price of chattels is easier 
than of the things themselves.” ^ 

To summarise — a wasi appointed by the mother has no 
power to intermeddle with any property which her 
children may have inherited from their father or any 
other relation, whether it be involved in debt or not ; nor 
can he sell any portion of the immoveable property in- 
herited from her, unless it is involved in debt or burdened 
with the payment of legacies. If the estate is involved 
in debt or burdened with legacies, he can sell any 
portion of the property, whether moveable or immoveable, 
sufficient to pay off the debt. If all the heirs are adult 
and present, and the estate is free from debt, he can 
sell no portion of it, but if the estate is involved in debt, 
his powers are subject to the same rules which apply to 
an executor appointed by the father. If some of the heirs 
are adult and some minors, and the adult are absent, and 
the estate is free from debt, he can sell what is moveable, 
whether it belongs to the share of the minor or the adult, 
but cannot sell the ahdr of either the minors or adults. 
If the estate be involved in debt, his powers are exactly 
similar to those of the father’s wasi. If the adults arc 
present and the estate free from debt, the execxitor may sell 
the minor’s shai’e of the moveable estate, but as to whether 
he can sell the share of the adults opinions differ, but 


Radd-ul-Mulitilr, p. 697. 
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lie certainly cannot sell the akdr. The mother’s laasi 
cannot lawfully liurchase anything for her minor children, 
except food and clothing which are necessary for their 
preservation. Whatever has been said as to the executor 
of the mother is true of the executor of the brother 
and the paternal uncle, the principle being that the power 
of the executor is measured by the power of his testator.” 

The executor is entitled to repay himself any expen- 
diture incurred by him on behalf of the infants, but he 
must keep proof thereof. In the Kazi Khan, however, 
it is stated, that he may recoup himself though he may 
have no witnesses of the fact tliat he ha,s incurred the 
particular expenditure. None of these restrictions a.pply 
to a father or mother, when either of them hapjien to be 
the guardian. But it is preferable that they sliould also 
keep evidence. 

The executor is also entitled to recover from the estate 
in his hands fxny expenses paid by him out of his own 
pocket, for the funeral of the testator* or oi’ any of his 
lieirs ; or in the discharge of the debts of the testator or 
his heirs. 

Where an executor pays any claim made against tlie 
estate of the deceased 'without due proof thereof, he will 
not be entitled to any credit for sin.'h payment in the 
administration of the testator’s iissets, wlum the piiyment 
is questioned by the creditors of the deceased. But no 
responsibility attaches to him if the })iiyment is made 
upon satisfactory evidence. Whether he can pay when 
two just persons testify to a debt in liis pi/csence but do 
not testify to it before the judge, and tJie debt is de]ii^‘d 
by the heirs, is a point upon which ‘ our ’ shaiklis have 
differed, some saying that he may pay the debt and 
others that he may iiot.”^ 

^ Alaingri'i, VI, p. 235. 
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Lkctuuk Where the executor has satisfied one creditor without 
XV. 

— . an order of the judge, he is responsihfe to the other 

creditors; but it is otherwise if he ,inade the payment 
under the direction of the judge. Similarly, when a debt 
has been made obligatory on the estate of the deceased 
by the decree of a judge, and the executor has satisfied 
it, after which another person prefers a claim against 
the estate, the executor is not liable if the payment was 
made under the judge’s order. But the second creditor 
may have recourse against the first for a share of what 
he recei ved proportionate to the debt, if what he received 
be still subsisting ; and if it has perished in his hands, 
he is responsible to the second in the same proportion, 
but the executor is in nowise liable. If, on tlie other 
hand, the executor had paid without the order of the 
judge, the second creditor may claim either from the 
executor, or the first creditor, a due proportion of what 
was received by the latter.^ When an executor lias 
expended the whole of the estate upon the infant children 
of the testator and nothing remains, after which a claim 
is made against the estate and is established by proof 
before the judge who decrees it, can this creditor make 
the executor liable? It seems that if the expenditure 
was made by order of the judge, tlie executor is not 
responsible, whereas if it were made without the judge’s 
order, he is liable. 

An executor is not responsible for any loss or destruc- 
Sliiab Law. tioii ot the deceased’s property, unless occasioned by bis 
departure from the conditions or rules of his office, or 
by some personal neglect. If he be a creditor of the 

* When an executor wishes to pay a debt to a creditor and is ap- 
pi*cbensivc of other crctlitors appearing against the deceased, he may soli 
something belonging to the estate to the creditor in exchange for the 
df'bt, and will not tlion bo responsible, slionld another creditor appear as 
ap]U‘ehe)»ded j Alaingiri, VI, p. 235, 
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deceased, he can lawfully pay himself out of the pro- 
perty in his hands without the order of a judge when 
he has proof of the^debt, though some lawyers think he 
may do so in all cases without a judge’s order. Accord- 
ing to the Bar dir ^ the executor cannot purchase for 
himself on his own account any portion of the deceased’s 
property, but the Mohakkik thinks he may lawfully do 
so at a just valuation.” 

The Shiahs differ from the Hanafis in holding, that the giaah Law. 
appointment of any other person, as is not valid in 
the presence of the father of the deceased, for the right of 
guardianship over the minor children belongs to the grand- 
father to the exclusion of the father’s executor. Ibn 
J unaid, however, thinks that the nomimxtion by the father 
is valid to the extent of a third of his ju’operty and for 
the discharge of alt rights or claims upon his estate.” 

According to the Ilanafis, the competency of an exe- 
cutor has reference to the time of the testator’s death. 

For example, if a minor or a slave is appointed as a ivasi 
and he attains his majority before the testator’s decease, 
the appointment is effective. Some of the Shiah jurists 
hold the same view, pre-eminently Tbii Junaid. According 
to the Mohakkik, however, the generally received doctrine 
is, that the qualifications required in an executor have 
reference to the time of his appointment, and, conse- 
quently, the appointment of a minor, or a slave, or any 
person otherwise incompetent, is initially invalid, though 
the disability may cease prior to the testator’s death. 

The testator ^an appoint a wad or guardian for every 
person over whom he can exercise the patria potestas of 
the Mahommedan Law, as for example, a child liow low 
soever in descent, provided that the cliild is of tender age 
or a minor. But if a person should appoint an executor 
for his children who are suijuris, the appointment is of no 
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effect in law. And even though the appointment should 
be for the superintendence of property which the testator 
himself has left to the parties, the e:^cutor has no right 
to deal with it even to the extent of a third. He can, 
however, lawfully separate from it enough for the dis- 
charge of his debts and bequests, charitable or otherwise. 

It is lawful for every one, who has the superinten- 
dence of the property of an orphan, to take from it the 
ordinary remuneration due for his trouble. 

When a person appoints one executor for a particular 
purpose, e. 3., for the payment of bis debts, and another 
for the administration of his property generally, or if he 
uses the following expression, I liave appointed so and 
so my executor to pay my debts and do not appoint him 
for anything else, and I have appointed so and so my 
ex(‘cutor for all my property, both are executors in all 
matters, according to Abu Haiiifa and Abu Yusuf, as if 
lie had appointed them both gemmiUy, but according to 
Mahommed each is restricted to the particular purpose 
for wliicli he has been appointed. Where it is made 
an express condition that one shall not be executor in 
the matter to which the other is appointed, it has been 
said by Mohammed ibn ul-Fazl that their powers will be 
limited according to the directions of the testator, and it 
is only where he lias not made any such condition that 
there is the difference of opinion above mentioned, the 
fatwa being with Abu Hanifa. 

With reference to the traiismissibility of the office of 
executor, there is considenible difference^ as pointed out 
already, between the Hanafis and the Shiahs. The pro- 
visions of the Hanafi law are, in some respects, analogous 
to the principles of the English law. For example, al- 
though under the English law, the executor cannot assign 
the executorship, yet the interest vested in him by the 
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will of the deceased may, generally speaking, be conti- 
niied and kept alive by the will of the executor ; so that — - 

if there be a sole ^executor of A., the executor of the 
executor is, to all intents and purposes, the executor and 
representative of the first testator. Similarly, under the 
Haiiafi Law, an executor may, on the approach of death, 
appoint a successor though the power may not have been 
expressly reserved to him by the testator.i It is not 
necessary that the executor should expressly constitute 
Ms executor to be the ivasi of his testator’s estate ; the 
mere appointment as wasi to the executor carries with 
it the power to administer botli estates. And if A. 
appoints B. as his executor and C. appoints A. as his 
executor, upon the death of A. and C., the executorship 
of both A. and C. devolves on B. According to the gener- 
ally approved doctrine among the Shiahs, the executor 

ShialiLavr. 

can transmit the omce, or appoint a successor, only when 
the testator has authorised him to entrust to anotlier the 
management of the estate at his own death. When a 
person dies without appointing an executor, or when an 
executor dies to whom the authority to appoint a successor 
was not given, the superintendence of the original testa- 
tor’s estate devolves upon the judge. If there is no judge 
present on the spot, any true believer in whom confidence 
can be placed may lawfully assume the care and manage- 
ment of the estate. “But, on this point,” says the 
Mohakkik, “ there is room for doubt and difference of 
opinion.” ^ 

^ In the case of Shaikh Eafiz-nr-FuOiman v. KJiacUm Ilossain^ 4 N. W. P. 

Eeps. p. 106 it was lield tliat imder tlie Maliommcdan Law, an exocntor is 
entitled to nominate a snccossor to cany out tlie purposes t)f the will under 
which he was made executor. Tin's is of course under the Hanafi Law. 

^ In the Jama'Ush-Bhattab tlie approved doctrine is stated to bo that 
where reference to a judge is impossible, it is iucumbent (wdjibj upon the 
just “ Momius ’’ to assume the management. 
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SHAFEI DOCTRINES. 


. I 

Section IV. 

THE LAW OF WILLS (SHAFeI DOCTRINES.) 

The power to will is vested in everybody, Moslem 
or non-Moslem, without distinction of sex, who is swi 
jurisy possessing reason, free, and, according to our 
doctrines,^’ not labouring under the inhibition of imbe- 
cility. 

Tlie power is not given to an alien, to a person in a 
state of trance, or to a minor, though a jurist has main- 
tained that this prohibition should not extend to a minor, 
who lias attained the age of discretion. A slave cannot 
make a wdll, unless, according to some jurists, lie had 
been liberated after having made his will, and had died 
without having renewed his dispositions.^ 

Testamentary dispositions in favour of the public 
must have a lawful object ; thus a will could not be 
made for the support of a Christian church or a syna- 
gogue. A legacy in favour of one or more individuals is 
lawful if the person or persons designated are capable 
of exercising the right of proprietorship. Thus, a legacy 
in favour of a child en venire sa mere only takes effect 
on the twofold condition, that such child should be 
born alive, and that the conception should liave taken 
place before the time of making the disposition, that is 
to say, that the birth should take place before six months 
should have elapsed from the date of the will. If the 
birth takes place beyond the period of six months, the child 
is supposed not to have been conceived previous to the 
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testamentary disposition, at least if the parents have 

not ceased to cohabit with each other. In the oppo- 

site case, conception is admissible for a maximum term 
of four years. A Will in favour of a slave reverts to 
the master, unless the slave has been freed before the 
testator’s decease. As for subsequent liberation, followed 
by an acceptance on the part of the slave, the result 
depends upon the question, whether the possession of tlie 
legacy has been acquired or not before the death of the 
testator. Testamentary dispositions in favour of ani- 
mals are absolutely void, whether the intention was 
expressed to constitute the animal as propiietor, or 
whether nothing to that effect had been mentioned ; but 
if a declaration has been made that the animal should 
never want for necessary food, traditional doctrine admits 
the validity. 

A legacy for the support of a mosque is legal, and even 
a will in favour of a mosque,” without adding anything 
else. However, in this case, the disposition is supposed 
to have been made, not only for the support, but also for 
the embellishment of the edifice. Moreover, a will nmy 
be made in favour of an infidel, either subject to a Ma^ 
hommedan prince or not, of an apostate, and of one’s 
own murderer. A legacy in favour of an heir can only 
take effect with the unanimous consent of the co-heirs, 
proiioimced after the succession has passed. This ap- 
probation is necessary even if the co-heirs renounce the 
succession, and it cannot be given before the death of the 
testator. But the disposition is only rendered invalid by 
the existence of co-heirs at the time of the decease, and 
this cannot be declared previously. A testamentary dis- 
position, the effect of which is to leave each heir his 
legitimate inheritance, is null and void ; but there is no 
impediment against giving any one heir, by testament, 
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any particular thing being the value of the portion due 
to him by law. Only the act must be approved of by the 
co-heirs. 

A person may lawfully devise the fallowing objects 

1 . The usufruct of things that do not suffer in the 
course of time. 

2. The future fruit of a tree, the future young of 
an animal &c. 

8. One of two objects, the legatee to take his choice. 

4. An impure thing, provided its use is not prohibited 
by law, for example a trained dog, the juice of grapes 
not meant for fermentation, &c. 

A legacy worded as one of my dogs,” must be carried 
out by the heir giving any dog belonging to the defunct, 
and the disposition is null and void if the testator pos- 
sessed none. A person, who possesses many dogs among his 
property, may give away all or some of them by will, even 
if the dogs constitute the major portion of the heritage. 
If a person possess two drums, the one a musical instru- 
ment for amusement, the other an instrument to be used 
legitimately — for example, a war-drum, or a drum used by 
pilgrims, tlie bequest of a drum ” witbout further parti- 
culars would refer to the latter. Furthermore, a special 
legacy of a drum for amusement is null and void, unless 
it can, at the same time, be used for warlike purposes and 
pilgidmages. 


Rules as to the thircL 

« 

Testamentary dispositions should not exceed the third 
of the property of the testator ; and such as have been 
made contrary to the precepts of the law will be reduced 
to the allotted portion, upon demand of the heir or heirs. 
When, on the other hand, the heir declares his approval 
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of the disposition, it takes effect, whatever the amount 
may be ; but, aeftoVding to one jurist, it is then considered 
as a . pure donation by the heir. 

The reduction is determined by collecting all the pro- 
perty existing on the day of the decease, or, according to 
others, on the day the disj>osition is made. By the dis- 
positions to which effect should be given out of the third 
are understood the following : — 

(1) Gratuitous emancipation which is to be effected 
upon the death of the testator. 

(2) Voluntaiy dispositions, such as waJefi and hibasy 
oonstituted daring tlie last illness. 

(8) Pnyment of lawful debts. 

In case all this should exceed the disposible third, the 
following rules must be observed in the reduction : — 

1st. When the testamentary disposition consists simply 
of a direction to enfranchise slaves, lots must be drawn 
in order to decide which of them should be deprived of 
his liberty in consequence of the reductioiu 

2nd. When the testamentary dispositions consist of 
bounties of different kinds, all are subject to a propor- 
tionate reduction. 

3rd. When the disp(^sitioris include the liberation of 
slaves as well as other bounties, tlie portions avaiilable 
must first be divided in proportion to tlie two categories 
of the legacy, and then the same ruh‘ as we liave men- 
tioned in the 1st and 2nd clauses must have effect. 


A person, who is suffering from an illness from which 
there is an apprehension of death, cannot make a valid 
disposition of more than one-third of his available assets ; 
but if he recovers against all hope, these dispositions 
74 
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cannot be impugned. If a person be suffering from a 
sliglit illnesKS involving no danger to hiS *life, he can dis- 
pose of his property unrestrictedly ; and even if he dies 
during this illness unexpectedly, his disi>ositions take 
tlieir full legitimate effect. This would not be the case 
if the death was the natural result of the illness from 
which he was suffering, though it be not considered of a 
dangerous nature, for under such circumstances it proves 
itself to have been dangerous. In case of uncertainty about 
the character of the disease, it must be referred to two 
doctors, free and irreproachable. The following are con- 
sidered by the law to be dangerous diseases : — colic, pleu- 
ris}^, incessant bleeding from the nose, chronic diarrlnea, 
hectic fever, the commencement of paralysis, even partial, 
the vomiting of food without its having undergone any 
change in tlie stomach, and even vomiting in general, if 
it is very bad and accompanied by pains and effusions of 
blood, continual or intermittent fever, but not ague. The 
following circumstances are assimilated by ^^our^’ doc- 
trines to dangerous diseases : — having been made prisoner 
of war by infidels who give no quarter ; being in a routed 
army-corps, a ssailed by the conqueror ; having been 
condemned to death in retaliation, or to be stoned to 
death ; being in a vessel during a storm, or in a rough 
sea ; a woman undergoing great labour-j^ains, be it before 
or after confinement, as long as the foetus has not severed 
the membrane. 

Testamentary dispositions are formulated thus : — I 
leave to him such or such thing,” Remit it to him,” 

Give it to him after my death,” I make it his,” It 
shall be his after my death but in saying only, It is 
his, not a legacy but an avowal is pronounced. On 
the contrary, if it be said — It is his in my succession, ” 
it is a valid testamentary disposition, Testamentax'y dis- 
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positions can be formulated in another manner, wliich 
though not so e]iplicit, equally indicates the last will, for 
example, a written statement containing the will given 
to the witnesses. 

A legacy in favour of a class of people, as for example, 
the poor ’’ need not be accepted expressly, but the de- 
cease of the testator renders it irrevocable ; while, on the 
contrary, a legacy in favour of one or two given people must 
be formally accepted by them. This acceptance, like the 
repudiation of a legacy, cannot take place during the 
testator’s lifetime, and it is, even, not customary that the 
legatee should declare his wish immediately upon the 
testator’s decease. A legacy becomes null by tlie -pre- 
decease of the legatee ; if he dies after the testator but 
before having accepted the legacy, the right of acceptance 
devolves upon his heirs. As regards the question, — when 
does the property become the legatee’s, some jurists con- 
sider he becomes entitled to possession immediately upon 
the death of the testator, provided he accepts the legacy ; 
others maintain that ho only becomes the proprietor 
upon accepting it ; others, again, hold that previous to 
the acceptance the legacy is suspended, but that the 
legatee is the actual possessor tVom tlie time of the 
testator’s death if he accepts, otherwise the heirs are 
presumed not to have lost possession thereof. The three 
dilferent doctrines we have enunciated on the subject 
of legacy between decease and acceptance, also exist with 
regard to fruit and to earnings realised by a bequeathed 
slave as well as with regard to other expenses, such as tlie 
support of a slave, and the money to be paid to him for 
observing a fast. According to the autliors, wlio admit 
that a legacy remains suspended until the legatee has 
accepted or rejected the same, he must, nevertheless, 
provide for the temporary support of the slave or of the 
animal bequeathed. 
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The Legatees, 

If a person were to bequeath a sheep from my flock/^ 
the disposition will be void if the testator possessed no 
flock of sheep ; but if he had said a sheep from my in- 
heritance/’ in case the testator should leave no sheep, one 
must be bought and given to the legatee. 

A legacy in favour of the child of which a certain 
woman is cncsinfsj^^ devolves upon the two children if she 
gives birth to twins ; and upon the cliild born alive, if 
she gives birth to twins of which one is still-born. If, on 
the contrary, the testator added, if it be a boy,” or 

if it be a girl,” the birth of twins, if one be a boy and the 
other a girl, renders the disposition null and void. The 
legacy can only be claimed by the boy exclusive of the 
girl, should the testator have added, “ If she bears a boy 
witliin her bosom.” Finally, a legacy worded thus is 
also valid, in case the woman in question should give birth 
to two twin boys ; and the heir can, under these circum- 
stances, give the bequeathed object to one of the children 
according to his own choice. 

A legacy in favour of a person’s neighbours ” extends to 
forty houses in four different quarters ; a legacy in favour 
of learned men ” includes all those who study law, that 
is, the Koran, the traditions of the Prophet and jurispru- 
dence. But it does not extend to the simple readers of 
the Koran, to men of letters, interpreters of dreams and 
doctors, nor, according to most jiuists, to theologians 
properly speaking. 

A legacy in favour of the poor also implies the indigent 
and vice versa ; in both cases, the legacy must be divided 
into two equal portions — one for each class, provided it 
consists of at least three persons. The testator may, also, 
bequeath to one of the persons of the category in ques- 
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tion, more than to the others who have the right ; while, Lkctok* 

XV. 

according to our* doctrines, a legacy “ to such a person and _ — 1 

to the poor,” results in the person designated not receiv- 
ing more than each separate one, however little the por- 
tion may be, so long as there is some value. Only the 
person mentioned must not be entirely excluded. 

One may also bequeath not only to a certain category 
of people, without indicating the number of individuals 
of which it is composed, for example “ to the Alides,” 
but also to a fixed number, for example “ to three per- 
sons ” of a certain category and “ to the relations ” of a 
certain person. Regarding this latter form of legacy it 
must be remarked that it implies all the relations even 
the most distant, excepting relations of the direct line, 
be it ascendant or descendant. However, the relatives on 
the mother’s side are not understood in the testamentary 
dispositions made by the Arabs in favour of “ relations, ” 
unless specially mentioned. In order to find out the 
“ relatives ” of the person favoured by the testator — you 
must take the nearest ascendant, and this person’s descen- 
dants remaining in the tribe, are those tlie testator must 
be considered to have had in view. If, on the other hand, 
the testator used the expression, “ the nearest relatives ” 
the legacy also applies to the direct line, always provid- 
ing that the son takes precedence over the fatlier, and 
the brother over the paternal grandfather, biit beyond 
these exceptions the law gives no prefercmce under these 
circumstances to either sex. The father and mother, 
sister and brother are all equal participators in tlie legacy, 
and even the son of the daugliter takes precedence over 
the great-grandson agnate, A legacy in favour of a 
person’s own relatives {ahriha], does not include the 
rightful heirs. 
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What may he bequeathed.t 

One can bequeath the usufruct of a slave or of a house, 
as well as the lease of a shop. In thfit case, the legatee 
has not only the full enjoyment of the service of the slave, 
but also gets the j)roceeds of his work, and even of her 
marriage-dower, if the slave be a woman. Furthermore, 
if the slave gives birth to a child during the duration of 
the usufruct, its condition is the same as its mother’s, 
that is to say — the legatee has tlie usufruct of it and it 
does not become the property of the heir. But the heir 
has the right of enfoinchisement, and he must support it 
making no distinction between tem2)orary and perpetual 
usufruct. The sale of a thing, the usufruct of which to the 
extent of one-third has been bequeathed for a limited 
period of time, has the same consequences as tlie sale of a 
hired object ; but a perpetual usufruct may not be sold un- 
less to the legatee. If one should desire to know whether 
the legacy exceeds the disposible third or not, the perpetual 
usufruct of a slave must be assimilated to actual possession ; 
if the usufruct be only temporary, the value of the slave’s 
services must be ascertained with regard to the length of 
time during which the proprietor is deprived of the same. 

A person may legitimately direct his heir to make, or 
to cause to be made, a voluntary pilgrimage which he 
himself intended to undertake. In tliis case, the heir 
must pay the journey to Mecca, from the station fixed 
by the law, unless the deceased mentioned any special 
town whence the pilgrimage should stai;t. As regards 
the obligatory pilgrimage neglected by the deceased, this 
act of devotion falls to the charge of the bulk of the 
property ; though if the testator has enjoined the heir 
to bear the costs, either from the bulk or from the 
disposible third, his last will must be regarded. If 
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tbe deceased expressed no wish on tliis point, tlie charge 
imposed upon • the heir to accomplish the neglected 
compulsory pilgrimage, falls upon the bulk, or accord- 
ing to others, upon, the disposible third ; but in every 
case this charge only relates to the journey commenc- 
ing from the station fixed by the law. Any person, 
though he be not one of the family, can make the necessary 
pilgrimage on behalf of the deceased, without any express 
mandate from him. 

The heir must also t^ike uj)on himself the discharge 
of pecuniary lia,bilities for expiations fixed by the 
deceased, the fulfilment of which had been neglected’. 
With regard to other expiations, the heir may, according 
to his own choice, give food or clothing to the poor, if 
necessary, and even enfranchise a slave. In any case, 
and whatever be the nature of the expiations, the heir 
can fulfil it nt his owii cost if the inheritance be not 
adequate, and it counts equally as an act of the deceased. 
If the expiation is made by a person otlier than a mem- 
ber of the family, the conditions are the same as regards 
the distribution of food and clothing, but not if tlie 
expiation consists in enfranchising a slave. The soul of 
the deceased is benefitted by alms and pious invocations 
made on its behalf, whether they be offered by his heirs 
or any other persons. 


Revocaiion, 

A testamentary disposition is Avholly or partially re- 
vocable. It may be revoked : — 

1. Verbally, for example, by pronouncing tlie words 
I cancel the will,” I annul it,” I revoke it ” I re- 
nounce it,” or the thing which I have bequeathed, 
shall nevertheless be my lieir’s,” 


Lkoturk 

XV. 



Lkctite« 

XV. 


592 SHAFEi* DOCTlilNES. 

2. By the fact of having disposed of the bequeathed 
object, by sale, enfranchisement, marriage, gift, or by 
pledging it, evep if, in the two latter cases, the seizin by 
the donee or the creditor have not tak^n place. 

8. By a charge imposed in a later will — upon the heir 
to dispose of the object bequeathed in any manner men- 
tion in para. 2. 

4. By the order to sell the thing bequeathed, by putting 
it up for sale, even if unsuccessfully, or by the fact of 
mixing other objects with the thing which has been be- 
queathed. If a particular kind of wheat is bequeathed and 
it is mixed with some other wheat, that very fact is suffi- 
cient to constitute an ademption even though the wheat 
added to tlie heap is of a superior quality. But if it be of 
equal, or inferior quality, the fact of liaving mixed it with 
the first wheat, does not constitute a revocation of the 
bequest. Eevocation also results from the following 
facts: — from having ground the bequeathed wheat, having 
sown one’s field with it, having made tlie bequeathed flour 
into bread, having spun the cotton bequeathed, having 
woven the threads bequeathed, having made a bequeath- 
ed piece of stuff into a shirt, having built or planted 
upon bequeathed ground. 


Executors, 

The Prophet has intTOduced the custom of appointing 
testamentary executors, to take charge of the payment of 
the testator’s debts, of the execution of his last will, and 
the guardianship of his infant children. An executor 
must be a Moslem, sui juris^ possovssed of full reason, free, 
irreproachu!if!e and capable of the charge entrusted to 
him. An infidel subject of a Mussulman prince may be 
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appointed executor "by a co-religionist ; nor is blindness 
any cause for incapacity. 

The law does not exact that the executor should be of the 
male sex ; the mother of the infant children ought to be 
considered more capable of bringing them up than any 
other person. 

An executor must be deposed for notorious bad conduct ; 
this principle applies also to a judge, but not to the Head 
of the State. 

The right of appointing an executor to undertake the 
payment of debts and the execution of the last will pf the 
testator is accorded to all Mussulmans of age, — ^j^ossessed 
of understanding and free ; but the right of vesting the 
executor with the guardianship of young children, be- 
longs exclusively to the person who is their legiti- 
mate guardian. An executor cannot, in his turn, appoint 
by will a person to replace him after his own death, 
unless such power had been given him by the primary 
testator. Nothing prevents the nomination of two ex- 
ecutors to succeed one anothor : this can be done by 
tlie words, I make you my testamentary executor 
until the majority of my son,” or until the arrival of 
Zaid and then my son,” or Zaid will take charge of this 
will.” On the other hand, a testamentary executor 
cannot be appointed to tlie guardiansl^ip of the children, 
during the lifetime of their pafernal grandfather, their 
natural guardian, if he is capable of undertaking the 
guardianship. 

It is prohibited to give the executor the power of making 
a contract of marriage for the son of the deceased duriim 
minority, or to represent the daughter of the decease^ 
in a similar contract. 

The words by which an executor may be appointed are ■ 

I nominate you my testamentary executor,” “ I entrust 
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my affairs to you/^ etc, ; but tliere is no impediment 
against adding a suspensive condition. - Besides this, the 
duty with which the executor is being charged must 
be clearly defined, for if nothing inore is said than, 

I nominate you my executor, the disposition is void. 
The nomination of an executor has no effect before 
the duty has been accepted, and tliis acceptance must 
take place during the testator’s lifetime. 

If the testator has appointed two executors, neither of 
them can act without the assistance of the other, unless 
the power has been formally given to him. The testa- 
tor can revoke the nomination at any time, and the 
executor can renounce it even after acceptance if he 
think fit. Upon an infant attaining majority, an exe- 
cutor charged with the guardianship must give an 
account of his administration, and in case of dissent 
the law presumes in favour of the executor’s words, if 
the question concern the minor’s maintenance. On the 
other hand, the law presumes in favour of the latter 
if the dispute relates to any sum which the executor 
maintains he gave to his ward after he attained majo- 
rity. 
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I. 


There is no divergence of view regarding the validity of a ivalf 
of horses or implements of warfare, nor of those moveables and 
chattels which are constituted walcf by implication, when in- * 
eluded in a walcf of land, [as implemeiits of husbandry, cattle, 
&c.] This is according to the ahddis rnash-hura. With reference 
to the lawfulness of a zvalf of other kinds of moveable pro- 
perty, there is a conflict of views [between Abu Yusuf and 
Mohammed]. For according to Abu Yusuf, a walcf of moveables 
is invalid ; whereas, according to Mohammed, all articles, which 
form the subject of barter, trade or business may lawfully be 
dedicated. And this view has been adopted by the majority of 
jurists, as is mentioned in the Hcdaya ; and in the Asaaf it is 
mentioned to be ilie correct doctrine. And in the Zaliiria it 
is stated that in human transactions, analogy (Icyds) has no 
application. And in the Mujtaba, it is mentioned after the 
Siya/r^ that, according to Mohammed, the ivakf of moveables is 
absolutely valid. According to Abu Yusuf, the zualcf of tlioso 
mevcables as form the subject of business transactions is lawful. 
Ill the .Khiilasa, the views of Ansriri have been adopted ; Ansari 
was a disciple of Zuffer. And in Kazi Khan, [it is stated] that 
Zuffer agrees with him. Sharniblalieh also mentions that Zuffer 
lias held so. In* the Manah it is stated from the author, that 
in our times the ivalcf oi dirhems and dinars is customary in the 
countries of Rum, &c. ; and such walcf would come within the 
meaning of Mohammed’s doctrine, upon which is the fatwa, ‘ that 
the ivalcf of all moveables which form the subject of transac- 
tions between people is valid.’ Consecpiontly, it is not neces- 
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App. II-IIl. gary to depend alone on the dicta of Imam Zuffer reported 
by Ansan for the validity of a walcf of dirhems and dinars. 
Yerily, the Moulana, the Sdhih-i-Bahr (the author of the 
Bahr) has given a fahva that the wakf dirhems and dinars 
is laAvful and has not stated any contrary doctrine. And the 
opinion winch is given in the Manah is the view of Rainli. 

And the wakf of a cow in order that its milk be distri- 
buted among the travellers is lawful where v^er it is customary. 
And Ansari was asked if the loakf of dirhems and such things 
as can be weighed and measured would be valid ? He answered, 

‘ yes ’ ; on being questioned how that could be, the reply was 
in the way of is a 

partnership in which one partner supplies capital and the other 
labour). And things which arc capable of being weighed or 
measured will be sold and the proceeds invested in shiricut-'i- 
muzdrihat or commerce, &c. ; ’’ Radd. 

II. 

In the Durrur, in the chapter relating to the duties of the 
Kazi, it is stated that a Hanati Kazi cannot deliver decrees ac- 
cording to the Shafei or Maliki doctrines, but a Hanali can 
decree according to the doctrine of Abu Yusuf or Mohammad 
and [his doing so] will not be regarded as contrary to the doc- 
trine of the Imam ; ” Radd. 

III. 

‘‘ In the Zakhira it is stated from Shams-ul-aimma al-Halwa'i 
that he was asked with regard to a musjid or reservoii' which had 
become ruined and no person had any need for it, nobody being 
in existence [at that place] whether the Kazi could spend its 
wakf on another musjid or reservoir — and ho replied, ‘ yes.’ 
And so it is stated in the Bahr from the Kunia. And Shaikh 
Imam Aminuddeen ihn-i-Abd-ul-Al, Shaikh Imam Ahmed ibn-i- 
Yunus-asli-Sliibli, Shaikh Zain ibn-i-Najim and Sbaikli Moham- 
med al-Wafai have given fatwas to the same effect, some to take 
tlie materials of the ruined mosque to another, and some to take 
both materials as well as the belongings Especially, in the 
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present times, it is necessary to follow this rule, because if the App. ly-Y, 
materials of a mof^q^ue or a ay other building or structure are not 
removed and applied to another building or structure of the same 
kinS, they are misapjpi^opriatGd by thieves and wrong-doers, who 
possess themselves of the aivkdf (wakfs) attached to those 
buildings, and the custodians and curators thereof embezzle 
their income j ’’ Itadd. 

IV. 

“ In the Asaaf it is stated that ivaJcf is jdiz or obligatory 
according to all ^ our ^ jurists, viz., Abu llanifa and his disci- 
ples. In the Asl it is stated that Abu Hauifa did not hold it 
jciiz, but this is not correct. Tlio only diiforcnce is as to th6 
time when it becomes obligatory. According to Al)u Hanifa, it 
becomes obligatory upon tlie Kazi’s decree or when il is a be- 
quest. According to the Disciples, it becomes obligatory without 
any of these incidents, and this is the accepted doctrine of the 
universality of our jurisconsults, and it is correct. According 
to Abu Yusuf it becomes operative upon the mere mention of 
the word for it is an act of piety equivalent to the 

emancipation of a slave : and the fativa is passed according to 
this ; ’’ Radd. 

V. 

(1) Kardhat, literally means relationshi]), but is often used 
to imply related, 

(2) Kardhaidar and zu-hirdhat moan one who is related. 

(3) ZeCj inflected sense of zii. 

(4) Zavi, plural of zu. 

(5) Ahriha plural of liarib^ next of kin, people nearly re- 
lated. 

(G) Arhdm, plural of rahin^ womb ; technically means uterine 
relations. 

(G) FaJccer and misJeeen, both words are applicable to indigent 
people, but a falceer may be possessed of some property, the 
whole of which must not amount to more than a nisab ,* a 
mislceen has no property or habitation. See the Heduya, Vol. I, 
p. 54. 
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Under the Shiah Law when a legacy is J^eqtieathed to several 
persons or to a class of persons, it is divisible among them all 
equally. For example, if a person were to make a bequest in 
favour of his children, some of whom are males and some 
females, the legacy will be divided among them all equally with- 
out distinction of sex. Similarly, when, the legacy is in favour 
of uncles and aunts, whether paternal or maternal, or both 
together. But where the testator has made a distinct apportion- 
ment, giving more to some than to others, his directions 
must bo given effect to. 

Under the Hanafi law, the death of the legatee in the lifetime 
of the testator causes the legacy to lapse ; under the Shiah law, 
it is different. If the legacy is not adeemed by the testator, 
the death of the legatee does not cause a lapse. It descends 
to the legatee’s heirs ; sliould he leave nobody, it would revert 
to those of the testator ; Jama-ush-Shattat ; Sharaya. 

YII. 

According to the Shiah doctrines, in no case is there an 
escheat to the Bait-id-mdl. The Jama-ush-Shattat declares 
‘Hhe idea of a Bait-ul-mdl is abhorrent to us.” (See the 
Personal Law of the Mahommedans, where I have discussed this 
subject very fully.) 

According to the earlier Hanafi jurists, when a person died 
leaving a particular heir who took only a specific share, and was 
not entitled to the residue by right of return, such residue 
went to the BaiUul-mdl, If there w^as a general legatee he took 
the residue. But the tendency of modern jurists and the deci- 
sions of the Courts is to hold that whenever there is an heir, 
there is no right in the Bait-ut-mdl. Consequently, if a person 
died leaving a widow and bequeathing half his estate to S., the 
one-sixth which remained over after allotting the widow’s share 
and the legacy, would be given to the widow. 
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VIII. App. VIII-X. 

According to aI)u Yusuf, dirlicms and dinars (t, e., money in 
general) are atn, [objects in specie]. 

When the testator leaves to another a legacy of a thousand 
dirhems, and his property consists of cash and effects besides debts, 
the legatee is to get his thousand dirhems from the third of tho 
assets ; but if tho third does not satisfy tho legacy, a third of 
the debts as tliey are realised will be paid to the legatee, until 
tho legacy is satisfied. According to Abu Yusuf, tlie as'sets 
would have reference to the cash left by the deceased and not to 
tho household effects, apparel, or ornaments left by the 
deceased. So that tho thousand dirhems will be paid out of tho 
third of the dirhems and dinars left by him, and if that is 
not sufficient, out of tho third of the debts as they are realised ,* 

Radd, V, p. G60. 

IX. 

With reference to a mutwalli appointed in a general manner, 
the moaning of the term “ or general ’’ is thus explained in 
the Anfa-ul-Wasail : — that the wakif appoints a mutwalli and 
places him in his own place and constitutes him his successor, 
and authorises him to assign the trust to whomsoever he likes, 
in such a case the mutwalli can transfer the trust either in 
health or death-illness’’ ; Radd-ul- Muhtar, III, p. G39. 

X. 

*‘A ivahf may bo established without any evidencG of the 
wakif’s declaration. This is the doctrine laid down by Abu 
Yusuf ; and tho jurists of Balkli, such as Abu Jafar and others, 
follow this view ; Khassaf also has adopted it. In the Khai- 
riyeh it is state^d that where there is an old wah]\ known by 
reputation to be wahf and its wakif is unknown, should a wrong- 
doer get possession of it, the mutwalli can establish his claim, 
according to tho approved doctrine, by the testimony of two 
witnesses ; and tho Jama-ul-Fusulain has followed this view j 
Radd, III, p. 645. 
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A person dies leaving two minor children. These on att^iin- 
ing majority demand their inheritance froln the tvasi^ who says 
that the entire inheritance left by their father was 1000 dirhems 
which had been sj)cnt on them. One of the sons aflirms the 
statement of the executor, but the other does not. The latter 
will be entitled to recover, according to ZufTer, 250 dirhems 
from the first but not from the executor. And this is also the 
view of Abu Hanifa. Ibn-i-Abu Malik, however, reports from 
Abu Yusuf that he can. So it is said in Muhtl-i-SaraJchsiy ” 
Alamgiri, VI, p. 221. 

‘‘If a person dies leaving minor children and a father, but 
without appointing an executor, the fatJier is in the position of 
an executor for the protection of the inheritance 
and can administer the property in whatever way it may 
be necessary, And if the deceased 

has left heavy debts, ) the father, that is, the grand- 

father of the minors, has no authority to sell the inheritance for 
the payment of the debts. Similarly, if a person authorises his 
adolescent son ( (3^ ) possessed of understanding to 

buy and sell, and he enters into any transaction and becomes 
indebted, after which he (the son) dies leaving his father, the 
father will have no power, to deal with the son’s property to pay 
his debts ; Alftmgiri, VI, p. 225. 

“ A person, who is in debt makes certain bequests, all of 
which, after the payment of the debt, can be discharged out of 
the third. He dies leaving a house ; and the wasi cannot pay 
his debts or discharge the legacies, without the price of the 
house ; but the heirs are not agreeable to the s^lo of the house, 
when the debts do not cover the whole house or the major 
portion of the house, so as to leave a small part of it, — in such 
case, the ^vasi is empowered to sell the house, and he should sell 
it if he is aware that the debts will remain unpaid for a long 
time if he does not sell it ; ’’ Alamgiri, VI, p, 227. 
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XII. 

Ibn-i-Zulira Halebi (the author of the Gliunia^ Shaik 

NaBir-ud-din Tusi, (ihe author of tho Mahsut,) Mohammed 
ibn-i-Idris-al-Hilli (the author of the Sardir, and Shaikh 

Murtaza arc the principal jurists, who, on various legal questions, 
differ from tlie Mohakkik. One important point of difference 
may bo noted here, viz., the consent of the debtor to a dis- 
charge by the creditor, in other words, whether acceptance 
(hahill) is necessary in ihra or release. The Mohnkkik, as 
mentioned already, docs not think the consent of the debtor is 
required to give effect to a discliarge. The jurists abovemeri-* 


0 


^tioned are of opinion that acceptance is as much needed in 


ihra as in gift. 


Ar?. 

XII-XIII. 


XIIL 

The passage, quoted from the Alamgiri in 570, opens up 
such a serious question regarding the power of a father, or an 
executor, to give in pledge the property of a minor, that I 
think it advisable to give here a translation from the Kazi 
Khan, on the authority of which the passage in question is 
founded. “ The ivasi is not entitled to lend out the property of 
the orphan ; and if he does so, he would be liable. The Kazi, 
however, has the authority to lend. With regard to the father, 

there is difference among the jurists The correct doctrino 

is tliat the father is like the executor and not like the Kazi, If 
the executor borrows himself tho property of the minor, it is 
not lawful and it will be a dam (debt) upon him. It is reported 
from Mohammed that, according to Abu Ilanifa, the wasi has no 
authority to borrow from the property of the minor ; but Mo- 
hammed expresses a hope that if the tvasi docs so when ho is able 
to repay, his act may not bo reprehensible. If tho wasi or 
father pledge the property of the minor for his (tho wasis or 
father’s) own debt, according to hyds (analogy), it would not 
be valid ; but, according to isteJisdn (a liberal construction) it 
would bo valid. And it is stated from Abu Yusuf that he has 
76 
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pp. XIV. adopted tlio (doctrine of) hjds. If tlie wasi discharges life own 
personal debt from the property of the minor', it would not be 
valid ; if the father does so, it would be valid, for the wasi has 
no power to buy the property of the min'or for himself accord- 
ing to current price, but the father can lawfully make such a 
purchase. And pledge is like the payment of a debt ; and 
[accordingly] the father may discharge his personal debt from 
the property of the minor, but it will not be lawful for the ivasi 
to do so. And the same is the case with pledge. And in the 
Jdina-us-sagMr it is stated, that when the father pledges the 
property of his minor child for his own debt, and the value of 
the property jdedged is greater than the debt, and the property 
is lost or destroyed in tlie hands of the pledgee, the father will 
be liable for the amount of debt [winch he has paid off] and 
not for the price of the article. But Shams-ul-aimmah Sarakhsi 
has held, that the father and wasi will be equally liable for the 
value of the property pledged. According to Abu Yusuf, as 
neither the father nor tiio tvasi are entitled to pay their debts 
with the property of the minor, so they are not entitled to 
pledge his property for their debts. And Bashr ihn-i-Waltd 
has stated that the father has no ])ower to pledge the property 
of his child for his oivn personel debt. It is generally accepted 
that according to shara, the father or ivasi can pledge ; but 
according to hijds they cannot, and wdicn the property pledged 
is lost or destroyed, they arc both liable for its value;’’ Kazi 
Khan, IV, p. 436. 

XIV. 

If the ivosi of the deceased sells the estate for the payment 
of his debts, which do not cover the entire estate, according to 
Abu Ilanifa, the sale is lawful, but it is not so .according to the 
Disciples. If there is no debt due from the inheritance, and 
the heirs are minors, and the Kazi sells the entire estate, accord- 
ing to Abu Hanifa, the sale would take effect. Abu Hanifa has 
drawn a distinction between the [powers of the] ivasi of the 
deceased and of his father. The wasi has the power of selling 
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Hhe inheritance for paying the deceased’s debts, and to give 
operation to liis legacies. But the father of the deceased, that 
is, the grandfather of the minors can sell the inheritance for his 
own son^ (j’,) but he is not empowered to sell 

the estate for the payment of the debts due from the minor 
children on behalf of his son, [i. e., their father] 

( dJ ) 

Sham^ul-aimmah al-Halwa’i states this as the doctrine laid down 
in Khassaf. ®ut Mohammed has placed the grandfg^her in 
the positioimf the father. In the Book,” (z. c., the Mukh- 
tasar-ul-Kuduii,) it is stated that when a person dies leaving a 
father and an executor, the executor is preferred to the father/ 
If there is no executor, the father is preferred [for the adminis- 
tration of the deceased’s estate] and so on in order, until the 
grandfather's executor, after whom comes the zcasl appointed 
by the Kazi. Shams-iil-aimmah al-IIalwui has stated that tlio 
fatwa is according to the doctrine laid down by Khassaf.” 

‘‘ If the father of a minor who lias iiilicritcd projierty, is a 
spendthrift and likely to commit waste, so as to be .... liablo 
to inhibition ho is not entitled to the guardianship of his child’s 
property.” 

“ Shams-ul-a’immah al-Halwai has stated in his sJiarh (gloss) 
on the Adab-ul-Kazi [of Abu Yusuf] that wdieii a Kazi appoints 
a wasi (guardian) for an orphan, the wasl so a]ipomted will bo 
like the loasi appointed by tlio father, if the Kazi appointed him in 
a general manner in all matters. But if ho has been appointed 
in any special matter, he will bo a wasi for that matter alono. 
This is not the case with the wasi appointed by the father, ... 
When the wasi appointed by the deceased is a just and qualified 
person ( 1/*^, ) it is not advisable for the Kazi ( ) 

to remove him, ibut if he is not ‘just,’ he should remove 
him and appoint another. And if he is just but is not 
tborougbly efficient (<-31^' the Kazi cannot re- 

move him, but should join with him a competent adminis- 

' I. e. for his support and maintenance. 


App. XIY. 


J 

j 
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App. XIV. trator. ^ If the Kazi, however, rjDmoves iiim, hb will be 
removed, and, similarly, if the Kazi rempves one wh0 
both just and competent, it has the effect of removing*^iilti. 
So^ it has been stated by the Shaikh and Imani^(^Vv:n ^ 
Khaher-Zadeh. But several jurists aver that the ' order = 
the Kazi removing a just and competent loasi has no or, 

he deiives his authority from the deceased, and, therbforje,- hejis 
to be pref en’ed to the tvasi of the Kazi. And Kiiduri has ftated, 
that the Kazi has no power to remove the tvasi appointed by 
the deceased or join another .with him, unless he haa corhmitted 
a breach of trust or is a fdsih so as to be known as a bad man, 

such a case the Kazi can remove 
him and appoint another in his stead, or if ho is a virtuous 
man but inefficient [in his work,] the Kazi can associate another 
person with him. So it is stated also in the Asl and its 
Sharh by Tahawi. But it is not mentioned whether, if the Kazi 
does remove a just and competent ivasiy it will take effect or 
not,^ Shaikh Imam Abu Bakr Mohammed ibn-ul Fazl says 
that when the toasi is unable to can’y out the dispositions of the , 

testator, he ought to be removed.’^ , 

The wasi is emj)owered to do all acts from whi^h benefit 
may accjjfue do the orphan, sois tlie father, Kazi fiban, IV, 
p. 436. " 

* The Radd-ul-Mulitar is explicit on this point that it dpes not take 
effect. 
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SUPPLEMENT. 

GIFT. 

In of Yu§uf AH the Collector of Tipperah^ (T. L. 

9 Ortlfp. 130,) it was held tliafc, under the MahoniYnedan Law, 
Skijift cantiot be made to take ed'ect at any future period, however 

. deitniie. 

// LIABILITY OF HKIBS. 

Tlio liability of the heirs of a deceased Mahonimedan for liis 
debts^^aud their rig'ht to partition the estate before the discharge 
of such debts have been discussed in tlie foil owing cases : — 
J{haja Iledatjel-ullah v. Raijan Khanuoi — (3 Moore's Indinn. 
Appeals, p. 295,) Asmathe^yi-Nissa l)ihi v. ifo?/ Luchmeput 
(4 Cal. p. 142, F. B.) MiiUi/ Jan v. Jhrncd Alh/, (I. L. R., 8 Cal. 
p. 370) and t^iia Natk Dass Roy Jjuchoiepid Singh^ (11 Cal. 
Law lieports, p. 268). 

MAHOMMEDAN LAW. 

In the case of Ilalchn Kltan v. Cool Khan (I. L. R., 8 
p. 826) it w^as lie Id, that any custom dehors the Mahonimedan 
Law was inap[)licablo to Mahomrnedans. 

WAS! OR GUARDIAN, BAAjE BY. 

In. the case of Ilossaini Beg uni v. Zin-ud-Nlssa Boguni^ (I. L. 
Ifc, 6 Bom., p. 467) it was lield I hat a brother, as guardian of 
his minor liroLher, was not com])etent iindm* 1-he Mahonimedan 
Law to sell the property ol* liis ward without tlio sanction of tiio 
rviling power ; but sucih>sDnctiou would validate an alienation 
made liy-^he elder In-otlier as guardian, provided the transaction 
Avas such as a guardian da jure under the Mahommedaii Law 
could en^r into. 

WILL. 

In the case of FaMma ]>thlv. SheiJeh Fsa.n, (I. L, R., 7 Bom, 
p. 266) it was held by West, J,, tliat since tiie 2 >assiiig of Act Y 
of 1881, an exiKMitor of a Mahommedan will cannot claim to re- 
present £6e estate of his testator, until he has taken out probate. 

Ihid, 

In the case of Fatima Bibi v. Arif Tsniailji Bham, 9 C/al. 
Rep. p. 66, Wilson J., held, in tlie case of a bequest to eh.ar*ity 
on failure of heirs that, as the bequest to the elaldren was 
in valid owing to ^assent on the jiart of the other heirs, tlio 
gift or bequest to charity failed also. 

Ibid. 

In the ca>se of Frince Suleiman Kadr v. Bar ah Ali Khan. (L. 
R. 8 I. A, p, 117) Uie question Aviiether the words used. l)y the 
testator amounted to an absolute l)equest, or Avero simply preca- 
toiy, was discussed at some length. 

77 
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ACCEPTANCE-- 

A minor may accept a gi^t, 
when, 120. 

Gift to an infant by a stranp^or, 
right of aco.eptanco in whom, 
121, 125. 

Of gifts, necessary where, see 
gifts. 

AC KNOWLE D G M EN T— 

Of wakj\ its eiTect, 341. 

Effect of — of a debt by exo- 
cat or, 574. 

ACTS—- 

Act XL of 1858, 8. 14, p. 126. 

Act XX of 1863, p. 417. 

Act XX of 1863, ss 4 - 7, p. 418. 

Act XX of 1863, s. 18, note 3, 
p. 419. 

Act IX of 1872, SB. 14, 15, and 
16, p, 53. 

Act IX of 1875, s. 3, p. 48. 

Act V of 1881, (Probate Act), 
p. 542, note 2, 549. 

Act XiV of 1882, 8. 539, p. 
429. 

Act IV of 1882 (the Transfer of 
Property Act), s. p. 67. 

ADMJNISTRATOll— 

May be appointcid by the Kazi 
when the executor is absent, 
561. 

Powers of — appointed by the 
Kazi. 

AGENT— 

Husband generally not tho 
agent of his wife, 66. 

Powers of — to execute a 7ii5a, 
same as those of his principal 
when specially autlun-ised, 
66 . 

AKD^ 

Its validity depends upon what, 
47. 

Every legal act, under the Ma- 
hommedan Law, t6. 


AKD— 

Of idiots, lunatics and persona 
non compotes mentiSf 49. 

AKH BARIS— 

Doctrine of the, 14. 

ALIEN— 

Waif in fa\"our of an alien 
enemy invalid, Shiah Law, 
p. 369. 

A mustainiii may will away 
property to a Muslom or a 
Zimmi, when, 508. 

ALIENA/riON— 

Of waif iiroperty (Milliki Law). 
407, *408. 

A bnriul ground cannot be alie- 
nated, (Hanali Law), .351. 

Lands in which there are tombs 
cannot ho alienated, (Hainifi 
Law), 351. 

A horitalile estate burdened 
with a trust may bo alienated 
subject to the trust, (Ifanali 
Law), 350. 

Whtui tho purchaser of vniJcf 
property is entitled to rornovo 
ero(‘tions or to compensation 
after the sale has been set 
aside, (ilanafi Law), 353, 
354. 

Private alhuiation of 7«aA./ lands, 
illegal, 348. 

Waif lands cannot be transfer- 
red by sale or gift, 348, 
349. 

TPrt/rl' lands cannot bo mort- 
gaged, 343, 352. 

When may the Tnntwalli pledge 
ruuff lamls, 352. 

A Ivonse appropriated for tho 
residmice of certain pc>rsoiiS 
cannot be partitioned, 355. 

ALLOTMENT— 

Of the share of a legatee by 
tiie executor, 564, 5G5, 
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AL-UMRA— 

A grant to a person and “ his 
successor ” conveys a life 
estate or al-xnnra only, 131. 
DoterTninod by the death of 
the grantor, 130, 

Iletex'mincd by the death of 
the donee, when, 131. 

ANNUITY— 

Bequest of an, 538 et seq, 

APPROPRIATION— 

See Wakf. 

AQUEDUCTS— 

See Cisterns. 

ASNA ASIIARYAS OR IMAMI - 
AS, 12, 14. 

Subdivisions of, 14. 

ASSENT— 

To a legacy must bo free and 
vol nut ary , •itJd . 

To a legacy, must be given, 
when, 460. 

Yoluntary assent given by the 
heir during the last illness of 
the tostatfu' irrovocabio, 406. 

BEQUEST— 

Ilelinition of, 430. 

Constitution of, ih. 

Cundilimiiil or (.'(mtiTigont, ih. 
The legal ili'ccts of, 

What words do and do not con- 
stitute, o22. 

Shafei doctrim?, 580. 

Ambiguous, how deterraiued 
under the Shiali Law, 523 et 

seq. 

A legatee may reject part, and 
accept the remainder of a — , 
530. 

Void wutliout acceptance by tlvo 
legatee according to all the 
schools, 520. 

Period within vvliich acccjitancc 
of — mnst be made, Hanali 
doctrine, 530. 

— — Sbiab Law, 529. 

Shafeu doctrines, 587. 

For what purposes lawful, (Ua- 
nati Law), 408. 

(Shiah Law), 409, 

Wliat are lawful objects of — , 
476. 

What may be the subject of — 
(Shiah Law), 512. Shufei 
Doctrines, 583 et seq. 


BEQUEST— 

Must be for a person or object 
actually <)r constructively in 
existence at the time of tho 
disi>osition, 471. 

Not vaUd beyond a third of tho 
testator’s estate unless as- 
sented to by the heirs, — 
(Shiah LawQ, 513. 

(Hanafi Law), 514. 

(Shaf(u Doctrines), 584. 

In exei’ssof the disjiosablc tiiird 
will be reduced to tho tliird, 
when the lioirs do ivot con- 
sent, (Hanali Law), 487. 

(Slulfei Law), 585. 

Not I'educiblo to the tliird by 
the Mcknowd(*!lgntont of a 
debt (Hanafi La,wi, 505. 

When two or more legacies ex- 
ceed the d!S’|)o8ihle third, the 
legatees take in wdiat propor- 
ti(>n, 489. 

Of one- third to A and one- 
third to 11, wiien the heirs 
do not consent (Hanali Law),, 
487. 

(Sliiali Law), 488. 

Of one- third to A and one- 
third tv) B, wlien the heirs 
consent, (Hanafi Jjaw), 487. 

Of half to A and oue-fourth to 
B wlven tho heirs do not 
consent, (Hanali Law), 489. 

To au heir invalid without tlio 
consent of the others, ac- 
cording to all tho scliools, 
461, 465, et seq. 

To an heir when there arc 
other heirs, (Shafei Law), 
583. 

Of the third to a stranger valid 
wdthout the consent of tho 
heirs, (Hanafi Law), 466. 

To a relative nob entitled to a 
share in the inheritam;e, 46 t. 

In favour of one’s as’har, 
(Hanafi Law), 481 484. 

To the ne.'irest of kin, (Hanafi 
Law), 481. 

To one’s kindred, (Shiah Law), 
480. 

In favour of one’s relations 
(akriba), (Hanafi Law), 484 
et seq. 

Ditto, (Shafei Law), 589. 
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BEQUEST— 

. In favour of tho relatives of a 
stranger, Law), 482. 

To the rclatioiis ” of a certain 
person, (Shafei Law,) 589. 

To the orphan, the blind, or 
the people of a particnlnr 
race or locality, (lianaliLaw), 
4*82, 485. 

In favour of the heir of A anil 
A dies leaving several heirs 
(Hanafi haw), 482. 

To a particular family, (Hanafi 
Law), 482. 

In favoLO' of learned, men 
( S h a f ei i j n w j , 588. 

To a certain class, (Shafei Law), 
589. 

To several persons or to a class, 
(Shiah Law), App. Y, 598. 

To one’s neigh ho nr, 481. 

Ditto, (Hanafi Ijiiw), 482 ct scq. 

Ditto, (ShiifcL Law), 583. 

To an unborn child lawful ac- 
cording to all the schools, 473 
el scq. 

To an nil born child bocornes 
void if still-born or born after 
six months from date thereof, 
(Han at I Law), *173, 475. 

Void, when, (Shiah Law), 

475. 

To a child in the w'oml), (Shafe’i 
Latv^J, 582, 588. 

To the poor, (Hanafi Law), 
47 b, 

• (Sliiali haw,) 477. 

Shafei ha wX, 588. 

To the Holy Shrine or Mostpic, 
477, 478. 

For the vSiip[)ort of a inos([uo, 
(Shafei La,vv), 583. 

For Sabil-allali or in the way 
of (rod, 479. 

Sliiali Law, ih. 

For good or charitable pur- 
poses, (Shiali Law , 479. 

For th(i children of one’s heir, 
lawful, (ShicMi Law), 489. 

To the children (awl?hl) of the 
race of a particular piorson, 
(Hanafi Law), 487. 

For the imyment of debts, 481. 

For the emamvipation of slaves, 
lawful, 481. 

In favour of soldiers and “ tlio 
unhappy,” (Hanafi Law), 482. 


BEQUEST— 

By a person in death -illness, 
444. 

under the (Hanafi Law), 

440. 


(Shiah Law), 447. 

In favouj* of a strange woman 
by a sick jierson who subse- 
quently rnari’ies lier atjd tlien 
ilios, { Hanafi Laiw), 1*50, 510. 

By a fat 1 1 (u- in dcatli -illness to 
a son who at tJu? time was a 
non-Moslem, (Hanafi Law), 
451, 511. 

In death-illness, effect of — 
(Sliafoi Law), 585. 

To a son, who is a slave, by hia 
father in dea th-illnCss, (Ha- 
Tiafi h;i\v), 451. 

The deatli of tlie legat(*e does 
not cause a la])se, (Shiah Ijaw), 

does caust' a lapse, Hanafi 

Law, Ap. 5, 59*S. 

To an ;di('n iijfidol invaJid ac- 
cording to all tlu' schotils, l'()8. 

To .an rilimi wlio is not a nni»~ 
(a min, 508, 

By Jin ali(!n to !i m ntiftl/nin , to a 
iVloslem, or ;i /jiinmi, 508. 

To a no)»- Mosh'm not :in alien, 
liiwful, 171 f't Sivy. 

To Ji non-]\h.»Bl(nii, wliether an 
alieii or not, invalid, accord- 
ii»g to tli(' Slnlfei Jijiw, 471. 

To a sla \'ei’, 45‘.> r/ 

'fo a shive, (ShrOdtj liaw), 583. 

By i\ shive, 1 12. 

By aai insane person, iVa'd. 

t)f a third l>y way of miiiiliad 
( 8 h ia h hr i vv ) , 5 U 1 . 

To two or more persons in 
irxcess of tlie bldnl, distribu- 
tion of, (Llanali haw), 487. 

(8 Ilia] t Law), 488. 

In an indelinito form, (Hanafi 
Law), 189. 

Of the share of the testator’s son 
or daughter, 190. 

Of the like of 11)0 share of tho 
testator’s son or daugliter, 490 
el seq. 

Of the third to A and Z, ;ind A 
is dcjvd at tlie time of tho 


beqiujst, 193. 

Botvve(m A and Z, and A is 
ih‘ad at ihio iime of the be- 
quest, 493. 
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BEQUEST— 

A joint — to an beir and a 
stranger, 453, 498. 

To two persons jointly, one of 
whom becomes cl isf|iialifiod 
by tlio failnre of a c^ondition, 
(Kamafi Law), 494. 

In favour of existing objects or 
persons and one? of them 
cc?rises to (;xist at the time of j 
the u'njiiui, ( lianafi Tjaw), 495. 

By a, wife of half of lier pro- 
perty to a stranger, 496. 

By a husluiTid of all his pro- 
perty to a stranger, whore 
the widow will not consent, 
496 . 

To the sons of a particular 
son, 497- 

Of a third to one’s umnni- 
wa1nd, and to fakiis and 
niisktns, (lianafi Ijaw), 497. 

To a stranger and his lieir, 
(lianafi Law), 498. 

Of things of dilTererit cpialities, 
one of wliicdi is lost, (IL'inah 
Lasv), 498. 

Ati increase to the subject of — 
(lianafi Law), 499. 

A sex^urate incrc'ase to the snb- 
je{.‘t of — (lianafi Law), 499, 
500. 

Assent of heirs to — (Sliiah 
laiw), 500. 

Sx^ccific — (Sbiab Law), 50l. 

Rojjugnant to each other, 
(8hiah Law), 501. 

In terms a}>xdicable to several 
things, tlu? lieirs have the 
right of selection, (Shiah | 
Law), 503. I 

Of the services of a slave or of j 
anything of a usufriictuary 
nature?, (Shiah Jjaw), 602. 

Of the heir, 

(Shiah liaw), 503, 504, 

a child (Shiah Law), 504. 

I’o the j)oor of x^rc)X)orty situat- 
ed in different x^laces, (Shiah 
Laxv), 504. 

Of a mansion which falls down, 
(Shiah Law), 505. 

Of a fixed sum to A and the 
X)oor, ( Shiah Law), 505. 

For religious purx?osc?s by a 
Christian, (lianafi Law), 508 

Jow', (Hanafi Law), ib. 


BEQUEST— 

Of Ziinmis, of four kinds, (Hc^ 
nafi La’sf 509. 

By a Zimmi in excess of tbo 
third in favour of a strange, 
or heir invalid, (li anafi Law), 
610. 

Of x>roporty to a Mussulman or 
Zi?nmi by a mustamin valid, 
(lianafi Law), 509. 

Loss to the subject of a — is the 
legatee’s, (Shiah Law,) 512. 

Subject to a condition tliat the 
legatee should c?ommit an 
unlawful act void, 513. 

Of s|)ecifm sum of money and 
the te.stator leaves actual 
j>r(?})erly and outstaudiug 
del>ts, 514. 

When two h'gacies are given to 
the same person, (Maliki and 
lianafi Laws), 514. 

In general and s})ecial terms, 
(ILtnafi Law), 515 and 516, 
note. 

Of a son’s share to a graiicl- 
c'Jiild, (llan.'ifi Lfi.w), 516. 

For th<' ])erfoi-maiice of reli- 
gious duLies and j^ions 
poses and works, bow (tarried 
into elToot, (Hanafi Law), 517, 

Cf fieq. 

For tlm |>crformancG of certain 
duties some of whicli W'ovo 
obligatory on the testator 
and others merely disere- 
ti(?nary, how carried into 
efTect, (Sliiah Law), 520. 

For a x:»ilgrimage on behalf of 
the testator (Shdfei Law), 
590. 

U Hufrnctuary — lawful, 531. 

Effect of an usufructuary — , tb. 

All UKSiifructur.ry — may be for a 
li?uited x^eriod or in 
tuity, 'ih. 

An usufruotuai'y — for an inde- 
hiiite x>criod is regarded in 
X30rx>etiiityJ ih. 

Of the service or produce of a 
slave, 532 ct ^eq. 

Of the usufruct of a slave, 
(Shdfei Lew), 590. 

Of the occu]>ancy or produce of 
a bouse, 533, 534. 

Of the produce of a garden or 
land, 534 et seg. 
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bequest— 

4 Of the prodnoe of land to a 
person and bj[s'*nasl, 293. 

Of produce to unknown persons, 
lawful, 536. ^ 

Of oocupancjy or * eorvico to 
unknown persona not law- 
ful, ih. 

Of the service of a slave, the 
produce or occupancy of a 
liouso or garden, Shiah Law, 
541. 

Of principal and accessory to 
different persons, 536. 

Of an annuity, 538. 

Of a third to one, and two 
annuities to two others, t6. 

Of one annuity to one and 
another to two others, 539. 

In favour of tho public, (llanafi 
Law), 582. 

Of a sum of money wdieri tho 
estate consists of casVi and 
effects besithis (h‘bts, (Manati 
Lawj, Ap. VII, 599. 

A mere chauge in, does not 
amoiud to a revocation, (IFa- 
imti Law), 526. 

Whon a subseciuent bequest of 
tlic same tiling is a rev(Jcation 
of tlie iirst, ( liaiiali Law), 527. 

sometliing to anei lior per- 
son makes tln^ second legatee 
a {lartner with tiio first, 
(llanati Law), ih. 

Fledging tlie subject of a — not 
necessarily a revocation of it, 
(ilanali Law), ih. 

Of a mansion t)r land, what is, j 
and wiiat is not a revocation i 
of it, (ilanali Law), 528. 

Revoked by tho sale and gift ] 
of the subject of, (MaJiki and 
Shfifei Laws), ih. 

Revocation of — How made, 

(Shiah Law), ib, 
CALIPHATE^ 

Cause of its downfall, 14. 
CARAVANSERAI^ 

How owner’s property in, 
abates, 242. 

In the use of a — no distinc- 
tion between tho inch and 
poor, 243. 

OEMETERV— . 

How tho owner’a property in, 
abatee, 242. 


CEMETERY— 

When a body buried in tho 
ground may be lawfully ex- 
humed, 243. 

Khiraj abates from land con- 
verted into, 244. 

A grave dug by a person may 
be .a]>f)ropriated by another 
when there is no other avail- 
able sfiaec in the, ib. 

Land con verted into a — may bo 
sold when overflown by 
water and unfit for tho burial 
of the dead, ib. 

Land for a cemetery may bo 
sold, wlion, 339. 

Cannot be alienated, 351. 

CESTUI QUE TJllJST-^ 

May not of I t is ovvn motion 
change the nature of tho 
ondewment, 231. 

May sue for recovery of tlio 
trust pi-opcrty, 205. 

Caunot Ji^ jiotljecato loahf pro- 
perty, 275. 

Not entitled to jrirtition, 321. 

May not substituto another in 
liis place, 300. 

Entitled to i»os.sossion of walcf 

^ property, 408. 

Reipiisiti's concerning the — 
(Slua.h Law), 368. 

Who may be — (Maliki Law), 
395. 

The poor are the ultimate bene- 
ficiaries of a 'tvahf^ wlion no 
oth(U’a ha VO been specified. 

198. ' 

CHOSE l.NT ACTION— 

May be the subject of gift, 67. 

Assignment of, not inv'alid 
under Shiah Law, 107. 

CHRISTIAN— 

May will liis liouso forroligioua 
purposes, 508. 

CISTERNS— 

How owner's property in, 
abates, 242. 

In the uso of — no distinction 
between the rich arid poor, 
243, 

Tho -wahf on a re.servoir in 
ruins and not ne^idcd may bo 
spent on another resorvoir, 
App. Ill, 596. 
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ClSI’EllNS - 

Tiio inatoriala of a well or re- 
Borvoir may be used for 
building imotber, when, 33B. 

C ONS J D K li ATiON — 

See Ewaz. 

CONTRACT— 

Of a person drank at the time 
of, entering into the contract 
will be set aside, 50. 

Obtained by fraud or imposi- 
tion or contrivance fi*oin a 
pei’son nnd(?r the inflneiico of 
lifjiior set aside, when, 50, 51. 
Of imbeciles, valid unless ob- 
tained by fraud, 52. 

IVlej’e irrd)eeiUty or !<afdhai, no 
inhibition to a- iZ). 

By a bondsman or slave not 
valid, unless ratificHl by bis 
Tn aster, ih. 

Made under duress or undue j 
influence valid if subsecpient- i 
ly ratified, 53. j 

Infauey, slavery, and Junnn ; 
thiaa.i caas('S oi‘ inhibition to, ! 
mrecvrdiijg to i he 1 L(Ml:\yah, -U). \ 
Voiflabha if obtained by duress 
or ikrah^ 53. 

CONST KLTOTI ON— 

lT‘ii)ei|de of, 2S'd, ot srr/. 

Prim'iples ('f, according to the 
Alamgiri. 2‘j3, c( swv/. 

ITineififes ol', from Kazi Kiian, 
and lladd, 2htl cl t^cq, 

COlMriTLSlON— 

Or Ikrah, Doctrine of, 53 et seq. 

CRKDITOR— 

Oii'ts in fraud of, void, 50, 57, 
note. 

May recover debts fia>m the 
heir.s afi(‘r partition, 575. 

Wind her discha rge by a — , irinst 
be acca‘])ted )jy his debtor, 
App. Xi, OOl. 

CUSTODY— 

Of a minor wife, rloes not be- 
long to the Imshand, is nob 
ilh'gal, 120 note. 

CY PRES DOCTRINE— 

A])pllcal)le to wakfy 230. 

Ditto, 'ivakfs for a good or chari- 
table purpose or l‘or an objec't 
of general utility which has 
failed, 373. 


DEBT— 

Acknowledgment of, prevents 
the reflucrtion of legacies to 
the di.sposible tfurd, 505. 
Acknowledgment by a sick per- 
son *ln favour of a strange 
woman, 450, 510. 

- - by a sick person in favour 

of his son, 511. 

of debt duo to a non- 

Moslem son, 451. 

of debt due to Ids son 

wluj is a slave, Uk 
— - in death-illness of a debt, 
ti)e amount being' unknown, 
452. 

— of, by executor, 574, 

dilTereric('. between it and 

fi gratn items disi) 08 ition in 
death -ill ness or contempla- 
tion of death, 450 et scq. 
Payment of, by executors, 577 
el seq, 

grandfathers of minors 

cannot sell the inheritanco 
for, Ap. X, GOO. 

Gift of a- to a debtor, (1 tan aft 
Law) 77, 159. 

(Sjiiaii Law), 76, 160, 

169. 

to tlio debtor valid, 

(ShafeV Law), 176. 

by the creditor to his 

debtor efpiivalonb to a dis- 
charge or release, 106. 

• is a dischai'ge and com- 

ph'te without acceptance, 
162. 

whetlier acceptance by a 

debtor is nece.ssary in a ro- 
h'a.vse by his creditor, Ap. XI, 
601 . 

to the debtor entitles him 

to rccajver from Ids cu'cdi- 
tor any mal pledged for it, 
161. 

to a person other than 

tbe debtor, valid when, 162. 

invalid, (Shafoi Law), 

176. 

to the principal debtor, its 

affect as I’ogards him and 
Ids snrdy, 1 1)8. 

Gift of — to tliG surety, incom- 
plete without acceptance, 
108 . 

, cannot be revoked when, 

I 163. 
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DEBT— 

• Gift of, or release from a, can- 
not bo sribjopi^ to the option 
of a stipulation, 158. j 

^ — difference between it and 

a discharge to surety, 

(Hanati Law), ICO, ICl. 

Contingent gift of — to a debtor, 
ICl. 

Gift of — upon a condition which 
is immediately fulfilled, valid, 
1G2. 

Dowor-debt, see Dower. 

DE A TH - IL LN E S S— 

Definition of, Cl, et seq.y 446. 

— the Allahabad High Court, 
64. 

Hanafi Law, ih. 

Period of, C2. 

Malady of long continuance, 
moaning of, ib. 

What is considered a, (Hanafi 
Law), ib. 

— (ShufeV Law), 586. 

Capacity of a j>erson in — to 
make a wdll, 444, et seq. 

A person in — cannot dis|)oso l)y 
will more tbau a third, (Shafei 
Law), 585. 

Effect of a bequest inade in a — 
(Shafe’i Law), 586. 

Wakf beyond a third by a })er- 
son in — invalid without the* 
consent of the lieirs, 292. 

Wakf ill — valid to a third with- 
out the consent of the heirs, 
340, 362. 

by an insolvent in, 341. 

Wakf in — in favour ’.of heirs, 321. 
on a child and his chil- 
dren in perpetuity, 520, 

Acknowledgment of d<*btB in 
favour of a strange woman, 
510. 

* of a son, 511. 

Gifts in — see gifts, 

DEFENDANT-- 

A person may bo appointed de- 
fendant by the Kazi in a suit 
against a deceased person’s 
estate when the executor is 
absent, 561. 

DISPOSITION— 

Of property, by a Mahom- 
medan, governed by Ma- 
hommedan Law, 3, p. j 

78 


DISPOSITION— 

Of property by way of gift, 37. 

Testamentary power of, re- 
stricted to a third, ih. 

Of property, two kinds of, 88. 

Made in death-illness, treated 
as testamentary, ih. 

Inter lyivosy legal, although a 
larger share he given tht>reby 
to ont3 heir than to another, 
45. 

Conditions necessary for tho 
validity of any, 47, 48. 

DISTRIBUTION— 

According to Fardiz-uUah, 301. 

Per stirpes in a ‘wakj\ 314, 31)8. 

Of the income of a wakf i or tho 
poor kindred of a person,-^ 
rules relating to — in the 
Alamglri, 307. 

of produce when tho 

]>rop(7rtions in which males 
and femnles arc^ to take aro 
not mentioned, 317. 

DONEE— 

8ee Gifts, 

DONOR— 

See Gifts. 

DOWER— 

Gift of, by the motlier to her 
infant child, valid when, 124, 

164. 

Gift by a woman, 163 et seq. 

Gift of — obtained by force or 
fraud, invalid, 164. 

Gift of — ill exchange for some- 
thing else, ih. 

Gift of — by a woman in labour 
to her husband invalid if tho 
woman dies during the nifas 
162. 

— in lieu of dower-debt in 
death-illness not governed by 
the Mahommedaii Law re- 
lating to gifts, 65. 

Gift of — by a woman to her do- 
ceasod husband’s estate, 164. 

Gift of — on certain conditions, 

165. 

Gift of — in death-illness, ih. 

ENDOWMENT— 

See Wakf. 
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EMANCIPATION— 

A slaro may be omancipated 
by a mustamin while liv- 
i ing, 609* 

ESCHEAT— 

None to the I3ait-nl-mal or 
public treasury proper, App. 
VI, 508. 

None to tlio Bait-nl-mal or 
public treasury, according to 
the Shiahs, 11, 

To the spiritual Imam, 

To the spiritual Imam's ropro- 
Bontativo, the Mujtahid, ib. 

ESTATES— 

Limited estates recognizod by 
the Shiah Law, 130. 

Estate for life, al-ujyiraf ih. 

In a grant to A and his chil- 
dren generally or to his chil- 
dren’s children, the terms 
** generation af te*r generation, 
line after line,’* are words of 
description not of limitation, 
167. 

A grant to A and his children 
generally or to his children 
‘‘ generation after generation, 
line after lino conveys a fco 
simple, it. 

A grant to A and “liis succes- 
sors,” under the Shiah Law 
passes only a life estate to 
A, ih. 

A grant to A for life valid, A 
grant to A for life with re- 
mainder to another in essse 
valid, (Shiah Law) ib. 

A heritable estate burdened 
with a trust may bo alienat- 
ed subject to the trust, 
350. 

EVIDENCE— 

When tViero is a dispute as to 
the delivery of a gift burden 
of proof is upon which party, 
(under the Shiah Law), 173. 

Admissible to explain the mean- 
ing of words in a %vakf, 288. 

Of reputation may establish a 
^val'f, 398 et seq. 

May bo given to prove the 
house in which the wakif 
resided when a wakf is for 
his neighbours who are not 
known, 335, 


EVIDENCE— 

A clause in tho wakfnamah re- 
lating to ^olivery of seisin not 
conclusive proof of the fact, 
(Maliki Law), 403. 

EWAZ— * 

Two kinds of, 149. 

(Sabsequent to the gift) its con- 
ditions, 149-150 note. 

— — nature of the transaction, 
151. 

Stipulated for in tho gift, effect 
of, when partial or given by 
a stranger, 152, 

For a gift which the donor has 
no power to make, 153. 

Acceptance of, by a donor, a 
bar to tlie revocation of tho 
gift, 147. 

— illustrations of, 154, 155. 

For a gift may not bo revoked 

except when given by a 
stranger, 154. 

may bo revoked by the donoo 
when, 155. 

EXECUTOR— 

Definition of, 5"l!9. 

Also tho personal reprogonta- 
tivo of tho testator, 549. 

Three kinds of, 549. 

Appointment of, may be gene- 
ral or special, 543. 

— how made, 651, 552. 

— sudicient for, (Shafel 
Law), 593. 

— complete, upon accept- 
ance, 549. 

— may bo made in favour 
of wliom, 543 et seq. 

(Shafoi Law), 592. 

May bo axipointed for every 
person over whom tho patria 
potestas of the Mahom- 
medau Law can bo exercised, 
579. 

May be appointed, when tho 
father is^ wasting tho estate 
of his infant child, 561. 

— in tho lifetime of tho 

grandfather, (Hanafi Law), 
579. 

May not bo appointed in tho 
lifetime of tho grandfather, 
(Shiah Law), 579.] 

May appoint trustee, when, 245, 
251, 253. 
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EXECUTOR— 

» Office of, accoptanoo of the, 
how made, fJtlanafi Law), 
449, 450. 

— (Shiah Law), ^51. 

cannot be renouticed after 
acceptance, 550. 

Qualifications rocjuisito in an, 
(Sliiali LaAv), 548. 

The grandfather, when a pcr- 
Bon dies leaving a father and 
minor children, App. X, 
COO. 

Slave of another cannot be, 
without the consent of his 
master, 648. 

An alien infidel cannot bo, 
645 et seq. 

When none appointed, who may 
administer, 574. 

When one of the executors is a 
minor, 644. 

Position of, appointed by the 
Kazi, 252. 

Differoiioe between the position 
of an executor under the 
English Law and that of the 
tvasi or executor under tho 
Mahommedau Law, 649, 
note 2. 

For special purposes, (Ilanafi 
Law), 557, 580. 

Cannot appoint by will an exe- 
cutor to tJie original testator, 
(Shafei Law), 693. 

Tho executor of an, the execu- 
tor and representative of the 
original testator, (Hanafi 
Law). 581. 

* when, (Shiah Law), i6. 

When one executor appoints 
his co-exocutor his own exe- 
cutor, tho latter may act 
Biiigly, 557. 

A derivative, position of, 252. 
— powers of, 558. 

Ono of two cxocutors, may not 
act alone, excepting under 
Bpocial circumstances, 552- 
655, 662-564. 

— may not act alone when 
both have boon appointed by 
tho Kazi, 554. 

— — may act alone wdion Ids 
co-exocutor is absent in a 
distant town, 655. 

— ' may not act alone, (ShAfei 
Law), 594. 


EXECUTOR— 

— on the death of, tho Kazi 
must appoint another in his 
place, 563. 

Tho powers of executors ap- 
pointed in general terms or 
jointly, (Shiah Law), 556, 

Effect of the ratification of a 
CO -executor, 554. 

Effect of a direction that the 
executor should consult ano- 
ther, 559. 

When an executor may entrust 
the testator’s estate to his 
own executor, (Shiah Law), 
660. 

Powers of, when absolute, 664. 

— when all tho heirs are 
minors, 6G4. 

when some of the heirs 

are adults and absent, 565. 

The i)owor8 of, to pledge tho 
proi>erty of an infant, App. 
XII, 601. 

Appointed by tho mother or 
otlier relative, his powers, 
666, 576. 

Partition by, among licirs in the 
abseiiooof legatees, unlawful, 

665. 

among heirs when they 
are all minors, unlawful, 

666 . 

Sale by, of testator’s property 
lawful, when, 567 — 669. 

of orplian’s property to 

himself or liis own to the 
orphan, 5G9 7tote, 

• of the infant’s goods, 

effect of, 671, 

when there are no debts 

or legacies, 572. 

— debts and legacies, 

673. 

— for payment of debts 
when lawful, App. X, GOO, 

May allow customary credit on 
a sale of goods, 571. 

Cannot trade on his own ao- 
CouTit with tho goods of an 
infant, 570. 

May let out infant’s property, 
when, 571. 

May not mortgage without tho 
leave of the Kazi, 671. 

May sell or pledge chattels for 
the maintouauoe of infants, 
571 . 
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EXECUTOR-- 

PuynioTit of debts by, 677 et seq. 

Mast not spend at the testa- 
tor’s funeral more than is 
CTiBtoniary, 571. 

Cannot enter into a contract of 
marriage on behalf of a minor, 
(Shafei Law), 693. 

Cannot borrow from funds in 
his hands belonging to an 
infant, 573. 

Cannot take anytiiing beyond 
his fixed allowance, 673. 

Can rtjpay himself any expense 
inourred on behalf of the in- 
fant or estate, 577. 

Cannot bind the testat()X‘’s 
estate l>y the ncknow-lodg- 
inent of a del)t or tlie right 
to a share in it, 574. 

Liable for a debt contracted on 
behalf of a minor without ne- 
cessity, 507. 

for payment of debts with- 
out sufllcient proof and a 
judge’s order, 577, 578. 

f(}r loss when j>roperty is 

deli veered to an infant and 
lost, 571. 

for loss arising out of a 

sale or purchase on behalf of 
an infant, 571. 

for loss or destruction of 

the testator’s property, when, 
(Shiah Law), 578. 

A gratuitous, cannot be com- 
pel led to administer the estate 
of the testator, 573. 

Trustee or mutwalli of a araA:/, 
wdieii, 251, 253, 273. 

Guardian of an infant, when, 
575. 

— - graiidohildren, when, ih. 

Tlio Kazi may appoint an ad- 
ministrator when the execu- 
tor is absent, 561. 

A Zimini, may be removed, 645 
et seq. 

An executor unfit to discharge 
his duties should be removed, 
547, 551. 

An insane or dishonest, should 
be removed, 558. 

May be removed, without his 
knowledge or consent, 552. 

Must be removed for notorious 
bad conduct, Shufe'i Law, 
593. 


EXECUTOR- 

A minor,, may be removed by 
the Kaziv' 644. 

Difference between the acts of 
a minor executor and those 
of a non-Moslem or slave 
executor. 

EXCHANGE— 

* Condition of, in waTcfj 344, 

FEE SIMPLE— 

What words will create an 
estate in, 132. 

FIDUCIARY RELA TIONSHIP— 

The doctrines of the English 
Courts of Equity applicable 
to cases of, 56, 

FOSTERAGE— 

Rclatioiiship arising out of, no 
bar to tlio revocation of the 
gift, 144, note 145. 

GIFT— 

Definition of, 38. 

• in tlie Transfer of Pro- 

perty Act, note, 38, 

— - ( Hanafi Law), 46. 

(Miiliki Law), ih. 

■ (Shiah Law) ih., 168. 

(Shafe'i Law), 175. 

Of two kinds, 38, 149, 7iote. 

Distinction between Iliba (or 
g’lft) and waJef, 38. 

Hiba and ariat or oom- 

modum, 38 ct seq. 

— - a gift which is fdsid and a 

gift which is ghair 7nuJcani~ 
7niill, 101. 

a conditional gift and a 

gift with a condition, 128, 

158. 

Examples of contingent gifts, 

159. 

Sadkah, meaning of, 47. 

Gratuitous, meaning of, (Shiah 
Law), 173. 

Indefinite words of, must bo 
limited by the purpose of the 
gift, 121 note 1. 

Transfer of Property Act leaves 
untouched the provisions of 
the Mahommodan Law that 
gifts may bo made verbally 
or in writing, 46, 110. 

Constitution of — ih> formality 
nor special publicity neces- 
sary for, 110. 
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gift— 

ConstittLtion of , what words are 
Baffioient for-, 39 et seq. 

(Shiah Law), 129, 169. 

, — (Shiifei Law); 175. 

Requisites for thecvalidity of, 

46, 111. 

— (Shiah Law), 106, 169. 

(Shilfoi Law), 175. 

Seisin necessary for the vali- 
dity of, (llauafi Law), 111 et 
seq. 

Inoperative without actual or 
coiisti-nctivo seisin or ikhaz, 
112 . 

Seisin how to ho efi-octed, 116- 

120 . 

Delivery of — , seisin when ne- 
cessary, 113, 114. 

Authority to take possession 
suhicient to coniploto, 87. 

Ability of donee to take pos- 
session suilicient to validate 
a gift, wiion, 113, 114. 

Delivery of piosscssion unneces- 
sary when donoo already in 
possession of the subject 
matter of, 121. 

(Shiah Law), 170. 

Possession of the donee must 
be with the consent of the 
donor, (Kauafi Law), 114, 
115. 

(Shiah Law'), 170. 

Donee entitled to possession of, 
when, 121, note 1. 

Invalid, validated by posses- 
sion, 101. 

When the cliaracter of ilio 
possession is changed, the 
gift will be valid although it 
remains in the possession of 
the donor, 113. 

Complete from the time of 
seisin, (Shiah Law), 172. 

Conditions relating to the donor, 

47, 

* that tl )0 donor should not 

be an infant' 48. 

— a lunatic or non co7npos 
meiitis, 49, 51, 

so drunk as to lose his 

reason and understanding, 
50. 

— — be free, 52. 

— that the donor has not 

made the gift through coni- 
pulsion, 53, et seq. 


GIFT— 

Condition that tho donor should 
be owner of the subject of tho 
gift, 56. 

By an insolvent or in fraud of 
creditors, void, 56, 

By a married woman, valid, 57. 

Shiah Law relating to — sum- 
mary of, 167-174. 

The Shiah and Hanali schools 
witli respect to, the jiriiiciplo 
features of ditfereneo be ween, 
167, 168. 

Examples of valid and invalid 
gifts, 128, 129. 

Umra or life -grants, effect of 
of, (lianafi Law), 129. 

Mere grant of tJie usufruct in 
a thing, effect of, ih. 

Linutod estates recognised by 
the Shiah Law, 130. 

No .si)ocial w'ords for creating 
ai-umra^ as~siilcna or ur- 
ruhha, ih. 

A grant of sulcna in general 
terms does noi, empower tho 
grantee to transfer his rights 
to another, 131, 132. 

A grant of the usufruct does 
not terminate with tho sale 
of tho i)roperty, 131, also 
note. 

A grant of the usufruct may 
be revoked at tlie will of tho 
grantor, when, 137. 

A grant to a person and his 
successor” conveys a lifo- 
estate only, 131, 

Grant for a fixed period detor- 
niiiied only by the expiration 
of tlio period, ib. 

Grant to A and his heirs gen- 
eration after generation or 
to A and his doscendanta 
conve^^s an absolute estate, 
132 et seq. 

Gift of land subject to a condi- 
tion that douce should give 
the produce thereof to tlio 
donor for his sujiport — effect 
of, 13 5. 

Gift of tlic corpus with reserva-’ 
tioii of a life-interest in tho 
property, valid, ih. 

Gift of a thing lo-st wlion re- 
covered ” invalid, 137. 

Gift with an option to the 
donee, 137. 
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GIFT-- 

Gift with an option to tho 
donor, 137. 

Gift not void by reason of an 
* invalid condition, (Hanafi 
LawJ, ib. 

What may be the subject of, 
66 et seq. 

—— (Ilanaii Law), 77. 

(Sbafei Law), 176. 

Of the whole or part of one’s 
property, valid, 37. 

Of a iai’gor share to an heir, 
lawful, (Alamgiri), 45. 

Government Securities may bo 
given, 68. 

Maiikana rights may bo the 
subject matter of, ib. 

’ Property in the occapation of 
tenants may be, 68, 71, ct 
seq. 

Lands in the possession of a 
mortgagee can not be tht^ sub- 
ject of, (Mahomedaii Law"), 
69. 

Of Mushau (Ilanafi Law"). 78, 79. 

(Shafoi Law'), 78. 

(Shiah Law), 78, 105, 167, 

170. 

— — possession validates 82, 80, 
87. ^ 

in a thing incapable of 

partition valid, w'hen, (ilanaii 
Law), 79. 

in a thing capable of 

partition, invalid without 
partition, (ilanaii Law), 79. 

Of partible mushaa, valid if 
division efCected by the donor, 
101 , 102 . 

Kondered valid by means of 
the doctrine of iahltl^ 103. 

— jUustrations of tho doc- 

trine of tahltl 103, ct seq. 

Of mushghid^ unlawful, 83. 

Of Shdgil^ lawful, ib. 

Of a thing void if right be 
established in paid, thereof, 
84. 

Of a share in the profits by one 
person to another, unlaw- 
ful, ib. 

Of definite share in zemindaris 
paying revenue separately, 
dootrino of mushaa not aj)pli- 
cable to, 89, 90, 91. 

Of property jointly to two 
donees with power to make 


GIFT- 

partition among tbemselvea 
or to tak^ possession, 94. 
Invalid, not void on account of 
Shuyu'CL (Haiiafi Law), 101^. 
Device. to evade tho operation 
of the principles of Shuyuil, 
101 . 

Of a moiety of a house, how 
validly made, 102, 

Of one of two things of equal 
weight and purity, ib, 

• with a right of election, 

election must be made by the 
donee, ib. 

Of immovable property when 
made in writing, subject to 
the Stamp and Registration 
Acte, 110. 

Of immovable i>roperty, formal 
entry or actual physical 
taking of possession unneos- 
sary, when, 120. 

May bo made to any person 
in existence, 66. 

To a child cn ventre sa mere 
invalid, when, ib. 

To a child by a parent lawful, 
■W'hen, 126. 

at circumcision, ib. 

To a minor by father or grand- 
father valid, (Shiah Law), 170. 
To a child by a stranger, accept- 
ance unnecessary, when, 122, 
170. 

To minors, seisin necessary for 
its completion, (Shiah Law), 
168. 

Of alms to a minor son by his 
father, seisin unnecessary, 
when, 122. 

Of alms to a pauper, soisin un- 
necessary when, ih. 

To an infant by a stranger, 
seisin may bo taken by 
whom, 123, 124, 125. 

When may an infant himself 
take possession of a gift to 
himself, 123, 120. 

To a minor sou by his parent, ac- 
ceptance unnecessary, when, 
122 . 

Of a child’s property invalid 
ev'cn for a consideration, 127. 
For a fixed consideration law- 
ful, (ShAfei Law), 177, 

For an unfixed consideration 
void, (Shafoi Law), ib. 
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GIFT— 

• Of a father to his son of his 
share of pa:rthorship assets, 
valid when, 128. 

Of debts, see debts. 

Of dower, see dowfetj. 

In the way of God, see Sadkah. 

Tho thing in which a present 
is delivered, is considered 
part of the present, (Shafei 
Law), 177. 

Of property among children in 
equal shares without distinc- 
tion of sex, lawful, (Shafei 
Law), 17G. 

When the donor or donee dies 
before completion of, who is 
entitled to it, (Shafei Law), ih. 

To a minor, of a house contain- 
ing effects of the fatlier, 124. 

Deed of, to an infant by his 
adopted mother during tho 
lifetime of his father, valid, 
125. 

To an orphan, who may take 
possession on his behalf, 123. 

To an infant wife, who entitled 
to possession, 123, 124. 

To wife, husband entitled to 
seisin when, 126.' 

To a person, 7ion compos meiit is, 
who entitled to xiossossion, ib. 

To a lattk or foundling, who 
entitled to possession, ih. 

In jahAz to a bride, taken to the 
house of tho husband, 124. 

Presents to a bride, 127. 

When a house is once given to 
an infant, and the donor pur- 
chases another house with 
the proceeds thereof, tho 
latter is tho jwoporty of tho 
minor, (Kazi Klian), 127. 

Jointly to two donees, ono of 
whom is a minor, 95 et seq. 

To two Iversons one of whom is 
an infant, (Ilanafi Law), 99. 

To ono child, in exclusion of 
the others legal but sinful, 
163. 

To one or more children in pre- 
ference to the others by 
father, lawful, 170. 

To A for life with remainder 
to an unborn person, under 
the Hanafi Law A takes abso- 
lutely ; under the Shiah Law 
A takes only a life -interest 


GIFT— 

reversion being in the donor 

or his heirs, 66. 

To A without words of 1 imita- 
tion, A takes absolutely, ib* 

Life-grants (Shiali, Shdfei, and 
Maliki Law), 165, 

— (Hanafi Law), ib. 

By way of 7-iikha invalid ac- 
cording to all schools, ih. 

In doath-illness, valid to a third 
if donoo obtains possession 
before tho death of tho 
donor, 05. 

Of tho sick, valid to a third, 
(llanafi Law), 64. 

In death-illuoss (Hanafi Law), 
61 et seq. 

• valirl to a third (Indian 

Courts), 00. 

invalid (Maliki Law), 58. 

— — (marz-ul-maiit) valid when 
(Shiah Law), 58, 60, 174. 

Of entire property by a jierson 
in death-illness, valid only 
if the donor dies after tho 
la])so of a year, 65. 

By a woman in labour, valid 
only to a third unless sho 
recovers, 12. 

By a sick x>cu'son in favour of a 
strarigo woman, 519. 

— of iiis son, 511. 

Of a chose in action, see choso 
in action. 

Revocation, see revocation. 

GUARDIANS— 

I)e jji7'e and de facto, 125. 

Difference between guardian or 
wasi appointed by tho Kazi 
and tho father, Apx>. Xlll, 
003. 

HEIRS— 

Bequest a to, see bequest, 

Wakf on, see wakf and scttlo- 
meut, 

HIBA— 

Hiba-ba-shart-ul-owaz or gift 
with a condition of exchange, 
149, 152, 150. 

as regards tho sha7*t (con- 
dition) a gift, as regards tho 
effect a sale, 150. 

— tho effect of shan't attach- 
ed to a gift, 157. 

—— the difference between it 
and a conditional gift, 158. 
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HIBA— 

Hiba-ba-shart-nl-ewilz or gift 
and release do not admit of 
the option of a stipulation, 
158. 

■■ examplos of contigent 
gifts, 159. 

Iliba-bil-ewaz not revocable, 
140. 

a sale in all its legal inci- 
dents, 155. 

HUBS— 

l^efinition of, 130. 

IKBAH- 

To avoid a contract not con- 
fined to actual duress or 
restraint or even threats, ex- 
tends to all cases where party 
is deprived of his free will, 
55. 

Doctrine of, explained, 63, 54, 
65. 

IMAMIAS OB ASNA ASH- 
NAilYAS, 12. 

IMAMAT— 

Doctrine of, 6. 

Distinctive features of differ- 
ence between the Sunnis and 
Shiahs, it, 

INFA-NTS— Minors. 

INHERITANCE— 

Uncles exclude nephews, when, 
45. 

Females take smaller shares 
than sons, ih. 

The children of a daughter ex- 
cluded from the inhoritaiico 
in preference to brother’s 
sons, ih. 

Where ground is appropriated 
for the erection of a mosque, 
it cannot be inherited by any 
person, 242. 

A synagogue built by a Jew 
descends to his heirs on his 
death, 508. 

A church built by a Christian 
goes to his heirs on his 
death, it, 

INFIDEL— 

Cannot make a %oakf for a 
mosque, Maliki Law, 395. 

jStJC Caravanserai. 


INVESTMENT— 

Alteration of, wakf property, 
280, 281. 

The procee^ds of walcf property 
may be invested in dirhams 
and dinars, 282. 

Proceeds of rvahf property may 
be invested in Government 
securities, ih. 

Wahf property may be sold and 
proceeds invested in other 
property with the sanction 
of the Kazi, 283. 

JEW— 

A — may will his house for 
religious pui'poses, 508, 

JURISPRUDENCE— 

Islamic, its position, 4- 

Islamic, founded on the Koran 
not sayings of the Prophet, 
ih. 

Islamic, compared with other 
Systems of Jurisprudence, it. 

Suni, elements of, 9. 

JURISTS— 

Sunni Jurists — , classification 
of into 7 classes by D’Ohason, 
note III, 35. 

KAZI— 

Duties of, when there is a con- 
flict of opinion and no written 
law to guide him, 37. 

May remove a trustee who is a 
slave or a zimmi, 247. 

May remove a trustee for breach 
of trust, 248. 

May appoint a substitute, when 
the trustee is under a tem- 
porary disqualification, 247, 
250. 

Sanction of, necessary for the 
appointment of trustee, when, 
252, 274. 

~ necessary to enable a 
trustee to retire from Ixia 
ofllce, 249r 

May appoint trustee when, 254. 

May appoint an outsider trus- 
tee, although the members 
of the wakif’a family be 
living, 256, 263. 

May appoint a successor to a 
deceased trustee, when, 260. 

May appoint a co-trustee, when 
beneficial; 283» 
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KAZI— 

• May authorize a lonerer 

than that providod for by the 
wakif, 264, 270, 277. 

.May sanction the mort^af^o of 
■wakf property or*a*clmrgc on 
it, 268. 

May sanction a debt for the 
repairs of property, 276. 

Has |)ower to fix and increase 
the allowances of the ti/nstee 
and o til or Borvants of the i 
icaA/, 266. 

Cannot be deprived of his power 
of interforencG in tl»e inan- 
aj^fonent of a ivaJtf, 281. 

H anafi, cfumot delivin* decri*os 
acc-ording to tlio SfififeY and 
Miiliki Laws, App. IJ, 596. 

LAW— 

L(t;r> ?oci, none in iTidia, 2. 

in India, chiefly p<?rsona.l, ih. 

Personal restricted to Malioni- 
medans and IHinlus, 2, 

Of Mussnbnana relating to in- 
heritance and disposition of 
property piaiserved by the 
Leg'islaturt'/, 1. 

Mahomniedan, applicable t<» 
otlior matters besides inherit- 
ance, inarriagfj and c*asto, 3. 

Mahomniedan Law founded 
ossontialJy on ibe Koran, 8- I 

LAND— 

Dedieated for a pious purp«)se, 
may he sold, Avhen, I 

Dedicatf'd for a cemetery, may i 
V>e sold, wdien, 339. i 

LAPSK— I 

The death of a lej[>;atoe cfoist's j 
tlie le^^acy to la]>S(? ue.der 1 lie* | 
Ilanafi Law, not under the 
Shiali Ijaw, Ai))>. , 598- 

LEASES— 

'the mntwalli *i' trustee may 
grant Ji Tease of land for tlnaMi 
years, 270. 

■ of a house for not more 

tlian one year, 269, 

The judge may antlioriso the 
grant of a lease ft»r a term 
exceeding three years, 270. ■ 

The mntwalli must reserve tlio ‘ 
propf3r customary rent, 270. j 

79 


LEASE— 

Granted by mntwuilli not can- 
celled by his death, 270. 

The lessee of wal'f property 
may plant trees or make erec- 
tions, 270, 

Of tvakf proi)erty may not bo 
granted to a relative of tbo 
mutwalli wu'tliont reserving a 
rent higher than the proper 
customary rent, 272, 

lands may ho granted for 

w'hat jieriod, 350. 

Neither que trust nor 

trust(ie. can grant a lease of 
wakf yu'operty for a long 
period, (MAliki Law), 409. 

LEGATEE— 

Aliotinont of the sbaj’O of a 
by the executor, 564, 565. 

LUNOAUKnANEH ~ 

jMeaning of’, 339, note. 

Mat(U-ials of a — , may be Bold 
wdien and for what purpose, 
839. 

MATT KAN A 111 G H l^S — 

Meaning- of, 68, 7 t. 

MyVJORVTY — 

3’hr(‘(‘ aijre.s of, under Act IX of 
1875, '-18. 

3’ In'! age < > f — ^ n n d e i- t; b e M a 
bomnicdan la w, lb. 

M A RUT AGE — 

Maiiomrnedan Law to bo ofi- 
fi(a'vi*d by i ho judg;eH in suits 
relating to mari'iage arid 
caste, and all religious nsag<'s, 
and instituf ions, 33, nofe. 
During marriage a married avo- 
man nia.y mako any disposi- 
tion as if iifvut/tnv .s'oh’, 58. 

No bar to a, inai-rierl Avornan 
making a gift, 57. 

Relations hi]) arising out of — 
no bar to the revo(%ation of a 
gift, 144. nofu, 145. 

Not dependent on u condition, 
157. 

MARZ-ITL-MA [VV - 
See Death *i 1 1 ness. 

MINOR! 3’y- 

Ses Majority. 
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MINORS — 

Gifts to — when complete, 122. 

• poseoesion by guardian de 

jure necessary for comple- 
tion of, (Shlali Law), 168. 

— wlion acceptance or pos- 
eession unnecessary, 122, 123, 
126. 

Presents to — when property 
of the — , 126. 

Gift of dower-debt to — when 
valid, 124. 

Deed of gift to — by an adopt- 
ive mother ir. tlio lifetime of 
his father valid, 125. 

Girt to an infant wife, 123, 124, 

Presents to an infant hride, 
whcni property ol‘ the bride, | 

127. 

Sad kail to — by fatJier wliilo 
livdng in it, valid, 124. 

of a lion so to — by the 

father who eoiitiinies to rc^sido 
ilu'rein, is valid if no rent is 
payahle, 137. 

A gift hy a fatlu'r to his son 
of his sharii in partnership 
assets, — wlion iiivaalid, 138. 

Gift of the property ot — in- 
A'alid even for a consider- 
ation, 127. 

WJieij a house is given to a 
Ttiiner and witli the pr-oceeds 
thereof anot her is ]»iirehMse(l 
by the donor, tlio latter i^o- 
loiigs to the minor, 127. 

May not be appointed trustee, 
217, 543. 

Minor trustee eanuot appoint a 
deputy Avhon sole trustee, 
247. 

May be a-omoved, 5 .14- 

Acts of a minor executor, 544, 
516. 

"# 

JMINORS— 

Cajjacity of an infant to make 
a will (Shiah Law), 453. 

(Maliki l.aw), 454. 

fSluibh Law), ih. 

(IT an all Law), ih. et scg. 

Who is the guardian of an in- 
fant, 575. 

MORTGAGE— 

Of wakf property, power to 
direct is in the chief Kazi, j 
254. ! 


MORTGAGE— 

Of waJef property, who has 
entei’oci into 

able for the customary rent, 

276. 

Of ivakf lands illogjil, 349, 
352. 

MOSQUES— 

How the nvuhif’s proprietary 
right in, abates, 232. 

Constitutiou of a ivakf for, 
how made 232, ct .stx/. 

— ofTeriug of ]jrayers Bufli- 
cient for, 234. 

consignrncut toa mutwalli 

siihicicnt, 234, 236. 

Wliat may he the subject of 
witkfs for, 236. 

Place where tlio namaz-i-id or 
iianuVz-i-janaza is usually 
perfoianed subject to tho 
same rul<?s as mosques, ib. 

ire/. /' of mnshaii for a, invalid, 
218. 

The j)ublie do not acquire any 
right in a private niosquo, 
wit hou t sj)ecial 2 )erinissiun, 
233, 236. 

Right of the Ahl-i-mali.tilla, or 
of tho loc-ality to 
enlarg(> or reconsiruet or 
impnjve, 237. 

Room in a ]U‘ivalo rosideuco 
st‘t a])art for family prayers 
not a tvakfy lb. 

Wlion t lie iiurpose of a tnalj fa.ils, 
the income may be a])j>Ucd 
to kindred object s, 239. 

Wlien there are two or more 
vakfs attacdicd to a mosque, 
tli<^ ineotno of one may he 
applied for tlio benefit ot tlio 
other, wlion, 241. 

TIui irakf on ti inusjid which is 
in ruins and not iieodod, may 
bo siKuit on another musjid, 
App. ill, 596. 

AtOSQUES - 

A ruined mosque may ho sold 
for what purposi.'S, 239. 

Tile ma.teJ*ia]s of a mosque or 
rnusiid may he sold, wlien, 
338, 339. 

mufti — 

Duties of, 19. 
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MUJTAITIDS, 11. 

iTHJtr/is, 15, , 

Tliroo Orel or s of, *#28. 

IVjftiflon in jnri.sjn'ndenco of 
ilic first ordor 

sooond ordoi’ of,**l>. 

third ordor of, 29, 

MUBTAMIN— 

JViay l) 0 (|nontii ]ir()]>orty i:o a 
IMnssnlnirm or zinirrn, 509. 
May oruaiudpn.to his sIoa'o, ih. 
May inak(' a will in favour of a 
iriiistauiin, 510. 

M US HA A— 

Definition of, Hanafi Law, SO, 

82 . 

Gift of, see f^ift. 

MUTAZALAS— 

Doctrines of the school of, 13. 

AIUTWALIJ™ 

Sec Trustee. 

NAZTR— 

Or sii))orvisor may not s)>end 
any ])ortiou of tlio u'akf 
money, 203, 271. 

A'O.Y COMPOS MF.NTIS — 

Four classes of ]r‘i’Hons accord- 
in r.>; to Lord Coke, 49. 

IV 1)0 may take ])oss(‘Hsion of a 
gift (m behalf (jf a |)erH 07 ), 
120 . 

Capacity of a Iniiatic to make 
a will, 412, 413, 411. 

Will of an idiot, 444, 

All insane person may not bo 
appointed, an executor, 513. 

OllPHAN— - 

Wlio is an orphan so as t o bo 
entitled to a shai'o in a irokf 
for tlie orphans of one’s 
kindred, 331. 

OUT OF POCKKT-i- 

The trusted) may recoup him- 
self for necessary exjienses 
ont of tlio income of the 
wakf, 275. 

farent — 

The power of father to jdedge 
th(> property of a minor, Apj). 
XII, GOl. 


PARENT— 

A father may scR his infant 
children’s projiGrty, when, 
5G9. 

PAR/riTION— 

Cei^hti quo tiKsf not entitled 
to, of trust jiroporty, 321. 

A Innise apj)ropriated for the 
residc'iu'e of cau'tain persons 
cannot be partitioned, 355. 

By a jiKlye of tlie testator’s 
estatt', 5G5. 

Bv an executor among hoirs, 
*^500. 

PLEDGE — 

The junvor of a fatlier or execu- 
tor to pkalge tli(' pr()])ei.'ty of 
a minor, Apj). XJ I, GUI. 
j Seisin iiecess.ary for, (Hanafi 

I J.*aAv), 0!), 70. 

j Seisin not tiecessary for hyjio- 

I theeation, (Aluliki Law), 7U. 

i PERPETTTTTV’^— 

j Tmpli(‘d by the mention of thi’oo 

I genei'a.tions in a icalcf, 29 1*. 

UsufnH'luary bequests may bo 
made in pr'ryx'tuity, 531. 

No rule aguinst perpotuities 
nndor Iho Alahonimedan 
Law, ih. 

PERSONAL RE URESENTATIVE 

The (‘xeeutor is also tJio, of tlio 
testator, 5 19. 

Sec .ExecuiAir. 

POWERS— 

I Of the wMcif, (AUililn Law), 39G. 

j executor, .sec executor. 

i trustee, sec trustee. 

i wa.kif sec settlor, settle- 

ment aieifl ivalcf. 

PRINCIIUIES— 

of constnictjon, 289, et seq. 

of construction according to 
Iva/.i Khan and Kadd, 299. 

of construction aceovding to 
the A-lamgiri, 293, et seq. 

P 1 MV AT"E J IT D ( ; IM E N T— 

I Consecrated by the Pro})het, 

25. 

Opinion of ShAfeu on, ih, 

— Alalik on, ih. 
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PKIVATB JUDGMENT-— 

Opinion of I bn Hanbal, on, 25. 

Ibn Khaldun, on, 26. 

early Hauafi jurists, on, ib. 

PKOCEDURE— 

No speoial rules of, for esta- 
blishing a tvakf or right to a 
share therein under the Ma- 
hommedan Law, 416. 

Every Mahomniedan may sue 
the rnutvvalli t(.) establish his 
right to a riHik’/ under the 
Mahommodan Law, 429. 

Leave to sue the trustee of a 
^val'f, 418—429. 

Leave to sue the trustee ncces- 
saiy whcai tlie trust is of a 
, public charitable or leligioua 

purpose, 429. 

Leave to sue the trustee nn- 
nectissary in the case of a 
private trust, 430. 

When may one or more trustees 
sue without joining the 
others in resj)ect of the trust 
estate, 265, 431. 

Son 10 of the irustecs or co.v- 
tui ([uc tru^tent may sue on 
behalf of the others with tho 
leave of the Kazi, 431. 

When Bom(^ of several trustees 
are unwilling to join in suit 
to recover alleged trust pro- 
XDcrty, 431. 

Tho cestui qtte tubist may sue 
without leave, when, 431. 

Tho centui qve trust may sue 
tho triisteo for waste or rnis- 
ap} dication of trust jwoperty, 
431. 

Some of several mutwallis may 
rnaintnm or defend a suit on 
behalf of tho others, under 
the Mahommedan Law, 432, 
et seq. 

FROPEllTY— 

Disx>oBitiou of, as between Ma- 
hommedans, governed by 
Mahommodan Law, 8. 

Disposition of, valid and ofFce- 
tive, only when tlio owner 
divests himself in his life- 
time of all property rights 
therein, 37. 

Wliother ancestral or self-ao- 
quired, right of owner abbo- 
lute during lifetime, 


PROPERTY— 

No distinction between anodk- 
tral and self-aoquii*ed under 
Mahommedan Law, ih. 

PROPHET— 

Binding effect of tho oral x>re- 
cox>ts of, 9. 

PROYTSO— 

Effect of a, according to tho 
Hana/is, 290. 

According to tlio Shafois, ih, 

PURCHASER— 

In possession of walcf land pur- 
(vhase<l frtnn the mutwalli 
liable for riitvsne profits, 276. 

When purch/isor of ivakf x^ro- 
X>erty is on titled to remove 
erections or to comptmaation 
after the sale has been set 
aside, 354. 

RATIFICATION— 

Effect of — of the acts of ono 
executor by his co-exocutor^ 
554. 

REPORTS— 

The Consxncuous Reports, 18. 

REYERSION— 

U|Jon death of the grantor, 
tix)on dotormiuation of tho^ 
period, 132. 

In whom, when a wahf is 
aside, 354. 

REGULATION— 

Regulation XIX of 1810, 417. 

REVOCATION— 

Exx>ress withdrawal of power of 
revocation, does not destroy 
it, 146. 

Of gift, abominable but valid, 
(Uanafi Law), 140. 

— must bo made in ax^xuoxu'i- 
ato terms, (Hanafi Law), 112. 

— may be made in what 
terms, fShafei Law), 177. 

effect of the Hanafi Law', 

141, 142. 

— - under a judge’s decree, 
(Hanafi Law), 141, 142. 

— by mutual consent, (Ila- 
iiafl Law), 141. 

without a judge’s decree 

or mutual consent, (Hanafi 
Law), 145. 
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REVOCATION— 

Of gift, as a general mle invalid, 
(Siiafei and,, Maliki Laws), 
139. 

^ invalid, under what cir- 

cnmstaneea undci' ttye Haiiafi 
Law, 143, 114. 

Shiah Law, 140, 1G9, 

171. 

” by parents to children, 
Avhen invalid, (Shafci and 
Maliki Laws), 139, 17(5. 

(Sliiah Law), 171. 

to a blood-i*elation within ] 

the prohibited degree, in- 
valid (llanafi Law), 141, 
144. 

— to relations, when iriv<‘i]id 
( 8 hiah Iju w) , 171. 

Illnstrations of revocable and 
irrevocable gifts, 145, 140. 

Of gift of a d(4)t, invalid (Ila- 
II all Law), 145. 

■ U-tlinity or fosterage, no 

bar to, (Ilanafi Law), 145. 

niai'riagc!, a bar to, (11a- 

imli Law), 144. 

Of gift, acce|»tanco of considor- 
atioti, a bar to, (Hnnaii Law), 
143, 147. 

Contract to sell or pledge the 
subject of a gift does not 
artiount to, (Ilanafi Lu’w), 143. 

Power of, reinains even when 
the donor expressly foregoes 
it, (Ilanafi l^aw), 142. 

- — , lost when tlio thing is 

lost, (Ilanafi Law). 14(>. 

All increase to the subject of a 
gift when a bar to, (lianaft 
Law), 143. 

Any actual improvement to a 
gift is a bar to, ( Hanafi Law), 

147. 

Of gift of an undiso’ded portion, 
valid, f Ilanafi Law), 147. 

by way of sadkali, invalid, 

(Han all Law), 140, 147. 

Wliat gifts afe sadkali and irre- 
vocable, (Hanafi Law), 147. 

Of conditional gift, wlien in- 
valid, (Sfiiah Ijavv), 173. 

After, the incrcaKe or accretion 
to a gift btdongs to whom, 
(Shiah Law). 173. 

After, the liability of the donee 
with respect to the subject 
of gift, 142. 


REVOCATION— 

After, divneo not liable for Toss 
or injury, (Shiah Law), 173. 

Wlion there is an express stipu- 
lation that there should be 
no consideration, in whom is 
the right of, lOhafe’i Law), 
177. 

If the consideration is obliga- 
tory, the donor may revoke 
the gift upon non-payment, 
(Shiifei Law), ib, 

SADKAlt— 

Gifts by way of, irrevocable, 47, 
147. ‘ 

• (Slmfci and Maliki Laws), 

130. 

Irrevocable when coni|iIete, 
140. 

Cannot he revoked after deli- 
very of jiossossion, (Shiah 
Law), 392. 

What gifts are, and therefore 
irre\'oc.abh', 1 47 - 

DitToreiice between it and Tliba, 
ih. 

On a child valid, 293. 

— and (diild of a, child, 294. 

On clnldreri, (awhul), 295, 

On sons, 295. 

On a son and Ins children and 
their childron for over, 290. 

On nasi or zureeuf^ ib. 

illnstrationB of, ih. 

On chiklren and their ??a.s7, 297. 

Effect of, on referring to the 
death of the maker, 298. 

Of a house to a minor son by 
ills fal lK;r who continues to 
reside therein valid, wlion, 
124, 137- 

Gift to a poor or indigent per- 
son is sadl'ahf irrevocable, 
140. 

To two poor ])cu‘Sons, 101. 

To two rich [leople, a hiba void, 
vi t i » o ut pa I’l i ta o n , i b . 

For two persons, 290. 

SALE— 

Of tlie subject of a berpiost, 
r<?vocatioM under the Shafei 
and Maliki laws, 528. 

Of waif }>ro))erty, tlie chief 
Kazi may direct a, 254. 

Of 'trail/ property, 338, 339. 

Of iralf ju'operty, (Shiah law), 
392. 
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SALE— 

Of rcahf property, (Millilci law), 
407, 408. 

Ellect of M, liy the executor, 
of the testator’s i)roporty, 
507-500. 

By an executor to himself of 
property beloim'in^ to a minor 
Vieir, 50b. 

Effect of, by father of infant’s 
prop<n'ty, ib. 

In death -illness, valid to a third, 
08, 01. 

Of pi-opcrty of which the vendor 
is out of poss('ssion, valid, 70- 
Of the subject of a }xift after 
delivery of seisin void, (Shiah 
law), 171. 

Of the subject of a p:ift wdien 
sornet liiiitj;* hns been g’i\ en in 
ox(4i Jingo for it, void, (Shiah 
law), ib. 

Of sul)ject of n gift valid, if 
gift is illegal, ( Shia h law) I7ii. 
An iniieritanco cannot ho sold 
by a grandfather for tlie ]»ay- 
rnent of debts, A])p. X, GOO. 
By an exc'cutor for the pay- 
ment of d('l)ts lawful. 

A j rp. X. ih. 

App. XII T, 002. 

SEISIN— 

UTuler jMahommcdaji Law, 111, 
et seq. 

IT(nv effoctod, 110, 120. 

N ei'ossary to the validity of «a 
gift, li2, 118, 1 1 1. 

— 'waJxf, (Sliiah Law), 877. 

(Maliki bavv^L 405, 400. 

Its nature, (Shialj Law), 877, 
889. 

V^alidates an iniperfcict gift, 85, 
80. 

When it should take place 
(Maliki Ljvw], 400. 

Delivery of, nnne(a’ssary when, 
113, il l, 120. 

power to take possession 

equivalent to, 114. 

— — unnecessary when there 
is on the ])art of .a father or 
guardian a real and bon d Jlde 
iuttmtiou to make a gift to 
liis minor son or ward, 113. 

unnecessary when donee 
is already in possession of 
the subject of a gift, 121. 


SEISIN- 

Of the donee, must bo with the 
j)erTnissioH of the donor, 
(iranah Law), 114, 115. 

(Shiah Law), 170. 

Who entitled to, a gift to a 
wife, infant, foundling, or- 
phan or pen-son ')ion compo.'i 
ruentis^ 122 , 120 . 

Minor may tak('. y>ossession of 
a gift, w^hen, 120. 

A elanso in the ‘nxaJ.-fnamah of 
the delivery of, not eonelu- 
sivo evidence of the fact 
(Maliki iaiw), 41)5. 

Cestui que trx.st entitled to, of 
7re/i/ prop('rty cither person- 
ally or throTigh a trustee, 
fiM’uliki Law), 408. 

Kob':- ul -k<'i IN U or coTiiplete pos- 
session, 85. 

Ac'tnal, a[)paronny unncessary 
to complete hiba of a miishaa, 
87. 

SETTLEMENT— 

Ytjlnntary, in fraud of credi- 
tors or made by a person in 
insolvent circumstances, void, 
50. 

YolnntJiry, not void because 
Tuado by a, ]){n’Son in debt, 57. 
A^ol untaiq', principles ajjplicablo 
to, ib. 

Upon oiK^’s self, valid, 192. 

(Fla 11 a fi Law), 198. 

invalid (Shiah Law), 378 

et scq. 

(Shilfei Law), 410. 

* .and tliepoor, (Shiah Law), 

884. 

By a man on himself and his 
children ;;ind nasi, 814. 

On a person and his children 
and after them to the poor, 
299. 

On children, 301, 819 at seq. 

On one’s children, (Shiah Law), 

888, 891. j 

On infants, 82.3. 

(Sliiah Law), 388. 

On children, wliat becomes of 
the shai-e oT a deceased child 
in the abseiu*e of any yirovri- 
eion in the ival-fnarnah^ 317, 
818, 319. 

In favour of sons or children, 
305. 
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SETTLEMENT— 

, Oil a cliiki and his cliildreri, 
312, et ,seq. 

a ruasciiliiHe term iticlndes 

the 1*0 male, 313. 

On oliilflreu and tlitdr children 
(Shafei Law), 112. 

and the poor 31(1, 319, 

320, 322. 

On sons ol* A except those re- 
Bidinjj^ abroad, 301. 

to the exclusion of daugh- 
ters illegal, (Mdliki Law), 
390, 397." 

In favour of eoiianvigiiiiio and 
uterine brothers, 301. 

On nlfo and c* biJ drtm, 237, 310. 

On lineal descon.duuL.s, 3ir>. 

On one’s own. kiinlred or (ifcriha^ 
323-335. 

al'riba does not include. 

wil'o or widow of the wakif, 

251. 

On kindrt)d residing in a parti- 
cular ])laee, 333. 

On the or])hans of one’s kindred, 
331. 

— who is an orphan, ih. 

On the nearest of his Karabut, 
320. 

On relations generally, (iSldah 
Law), 371. 

In favom* of one’s })Oor kindrcMl 
and the pool' in general, 
287. 

On poor relations, 301, 32 1 cl 

SCq. 

On one’s poor kindred, (Alani- 
giri), ;507. 

w lio are poor and wlio are 
not, (Alamgiri), 328-329. 

^^Kazi Klian), 330. 

(Itadd-nl-nnvhtar), Ih, 

On the xioor, (Sbiali Law), 392. 

On the x>oor, children may par- 
tiei])ate in tlie u'dkfy if they 
boeomo xanu", 321. 

On neighbours, 333, et seq. 

( 8 hial i Li vfVv ) ,371. 

For at or jins, 390, 323. 

For tlie xK^oxde of one’s halt or 
housf‘, 305. 

Oil ah I, aijdl, hasluDn, and alvuh, 
307, 

On Cd, jins, akah, karahad/ar, 
zu-karahat, arkuti and ansdb, 

323. 

For debtors or truveller.s, 308. 


SETTLEMENT— 

For those who are sdlch (i)ious), 
321. 

For xicrsons described by a par- 
tieular I'olationshixi, (Shiah 
Lavv'O, 371. 

For a class of persons, and 
some or all of them reject it, 
292. 

— of whom only one is iu 
existence, 331. 

On students, may be made, 227. 
For Shiahs, t^hiah La.w), 371. 
For inomiiis generally, (Shiali 
Law), ib. 

For Mtjslems generally, (Shiah 
Liiw), 370. 

a harhi or alien enemy 

invalid, (Shiuli Lj.'iw), 399. . 

liiasCdili, \’^alid (Shiali Law), 

lb. 

an a|)o.state invalid, (Shrifei 

Lawy, d lO. 

a ])erson for a .hxed ])eriod 

or for lite vvitii an nltimabo 
trust for thc' valid, 

(Sliiab Law/, 379. 

In favour of n<jri-ex i.sting and 
existing objects, (SliiaJi .Law), 
398. 

an ntdiorn ebild or noii- 

existiug object, 289. 

objiM'ts, (iMaliki lja,w), 305, 

cldidia'U lawful, 225. 

a. (.diiJd Or VC III, -c sa mere, 

(Shal'ei Law), llO 
Foj- x^ersons bel/weon n horn and 
tlie wakif tJu'ro ar(! tics of 
]);urofmg(g (Sliafei farw), 41 3. 
For two ]>ersons a?id the poor, 
(Shafei lijnv), 112. 

Fvu' a inca[)abl(? of 

takiug invalid, 

(Sbid’ci laiw), 110. 

In dcaih-iJ Iness see Death-ill- 
ness. 

SET I'LOJt - 

LhidciKje inadmissible to ex- 
plain ti»e settlor’s moaning, 
2-S8. 

IVlun'O words are eapable of 
tw^O coMstruetions, the one 
inosl consistent wildi liio S( 3 t- 
tlor's intention must lioadojU:- 
ed, 11} . 

'Lbo hiU'ntioa of tlie, must ha 
s I ‘ la i ] > u 1 o 1 1 s 1 y re g ar d o d i ii 

carrying out the trust, ib. 
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SETTLOR— 

May reserve t’JI profits and 
income of the arnkf^ (Hanafi 
Law), 279. 

— its management liim- 
self, ih. 

•— to himself the right to 
remove the miitwaili or 
changes the pro|;)erty of tho 
rnakfy 273. 

Cannot tle})rivo the Kazi of liis 
powers of intt'rfereiico in the 
management of tho tvalj\ 281. 
May reserve to himself tho 
powei* to exchange, 280. 

to sell, 281, 

• to athl to, or exclndo from, 

tho nLimber of the beneficia- 
ries, ih. 

The powers of the wakif, 396 
et seq, 

SlllAJlB - 

Biib-sections of, 12. 

difference bolwoon tliem, 

12 , 

Establishment of Shiahs in 
India, 14, 15. 

SIUIYUD — 

Renders a gift invalid, not void, 
(ILansifi Lhav). 101. 

Renders a gift invalid, when, 

102 . 

IJovicG to evade the operation 
of tlie principle of, ( liana ti 
Law), lOl. 

SLAVE— 

Capacity of a, to malvo a will, 
442. 

May bo appointed trustee, 247. 
May b(i appointed executor 
when^ 548. 

SOVEREIGN — 

No right to ^nakf property, 
(Maiiki Law), 409. 

SUld'S— 

See Procedure. 

SUKNA— 

Under a grant of, in general 
terms, the grantee cannot 
transfer his rights, 131, 132. 

SUNNIS— 

Uivided into 4 schools, 5. 

chief differences between 

them, 15, 


SUNNIS— 

Doctrine of, based upon ti?adN 
tion, 9. 

SUPERVISOR OR NAZIR— 

Has no -power to spend any 
I)orti6n of the wakf money, 
274. 

SURETY— 

See Debt. 

TAHLTL— 

The doctrine of, 103, 104, 105. 

TES'kATOU - 

Capacity of, 442. 

Must possess a disposing mind, 
414. 

See Will. 

TENANC Y 

In common in iveiJcf^ 291. 

TERMS— 

Ismailyas, 12, 

TOWLIUT— 

Law relfiting to, see Trustee. 

TRUSTEE— 

W akif or settlor himisdlf, 

245. 

E.xecutor, when, 253. 

(Kazi Klum), 273. :* 

Appointjnont of, doos'rj^ot 
on tho death of 
Avliou no time is iTiorxtibnddi riA 
to its duration, 251. 

contrux;y to tho terms of 

the wakf or the conditions laid 
down by the ly^kif, is invh.-, 
lid, 261. 

— sanction of tho judge 
necessary fer, when ap|>oint- 
ment made by beneficiaries, 
(Kazi Khan), 274. 

tho right of, in wliom, 

251 et seq. 

primarily, with the wdkif, 

245,251. 

Who may appoint, when the 
wakif has made no c^poiht- 
ment, 245, 251, 254. 

when the power of 

pointmont is given to the 
children of the wafctf, sjume 
of whom arc minors, 

• whore there arc no 

laid down for s accession to- 
tile office of, ib. 
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TJiUeTEE— 

* tmBt€>o or ^mutwalli may 

appoint his successor, when, 
254, 

(Kazi Khnn),?GO, 275, 270. 

a eabstitutc when tem- 
porarily disqnaliliod, 250. 

— wlien his jM^wers ax*c 
general, 257, et seq, 

- ’ may apj){)iai an agent, 25tS. 

Who may appoint the muezzin 

and imam to a mosque, 202. 
Qualifications for olfice of, miist 
be major and possessed of 
undorstaiiding, 247. 

* freedom and Islam not 

necessary for, ih. 
Qualifications and duties of, 
(Shafoi Law), 414. 

Who may be appointed, 240. 
women may he, when, ih. 

— a wAkif may appoint him- 
^ self or any other j>erson, 251, 

— — when a class is specified, 
the person answering to the 
<ieacrii>tion, ih. 

— preference must he given 
.iio the members of the wakif’s 
■^family oVer sti’a-ngers for the 

^ office of, 256. 261. 

'iA stranger may bo apixointod, 
wheit, 250, 257. 

■JVhioh of ti class may bo ap- 
pohito'i, virh ere i n t el J ige nee 
aiid excellence ut'o required, 
262, 263. • 

Bieimoval of, breach of trusi, 
misfeasance and tbo “ like 
Causes ” may require the, 245, I 
246, 248, 2(k. 

— by the wakif, only when 

ho has reserved the right to 
do so, 200, 

Must observe the conditions iu 
tbo wakfuamah, 240. 

— keep a clear distinct ac- 
count, 209. 

■yr - ' " ascertain tlio practice of 
office, when 
the dii’cctions of the wdkif 
lipaniiot he ascertaiiiod, (Kazi 
275. 

tJannot resign the office with- 
. put the permission of the 
y':&azi, 249. 

latay assign his office when his 
powei!fi are general, 250, 259, 
Al>p. VIII. 

80 


TRUSTEE— 

Liable for loss snstnined 
through his wilful negh'ct, 208. 

d(d>ts contracted for tlie 

wakfy unless they are autlio- 
rizod or for necessaries, 268. 

(Kazi Khan), 275, 276. 

incumbx’aiices on the tvakf 

proi)erty, 268, 209, 275. 

May not make disbursements 
without the knowledge of 
the nazir, who is placed over 
him, 264. 

May fix the allowance or sala- 
ries if expressly empowered 
to do so, 200. 

increase the allowanco or 

salaries, when, 207. 

pay salaries winch are dud 

to the heirs of a dece.ased 
inuim, 200. 

— — pay the allowance of a 
student who has been absent, 
wlicn, 200. 

j)ay birnsclf out of the in- 
come of tlie ivdl'f pro2^^^^‘^y> 
advances made for the pro! oc;- 
tion of its interests, 209, 275. 
The salary of, how fi.xed, 2()7. 
Wlien mutwalli may laNYfuIIy 
take tbo allowaikce rt>s(U'v<.'d 
for tlie truBteo, (Shiah Law), 
381. 

Tlio wukif, when txaisteo, may 
take the allowama; iTJse‘rYa>t( 
for the trustee, (Shiah Law), 
ih. 

May employ tlie income of the 
u’f//,-/, for wliat })iirposes, ; Kazi 
Khan), 275. 

Ma v^ erect buildings oix tJio rrakf 
lands, 271 . 

— grant lease's, for what 
terms, 204, 209. 

(Kazi Khan), 277. 

— — of rrdkf lands, for what 
period, 350 (.sra^ lea-se). 

reward tlie finder, if poor, 

of a treasure belonging to 
the (Kazi Kb an), 270. 

Cannot sell trust property ,( Kazi 
Khan), 276. 

Can sell 'wakf property only 
when the power of sale is 
expressly reserved, 338. 

May purchase property out of 
the 'u-akf funds and may sell 
or exchange the same, 205. 
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TRUSTEE— 

Effect of acknowledgment by, 
that another perBon is mut- 
walli instead of himself, J^OO, 
' j (see also ivakf, settlements 
and sadkah.) 




WAKF^ 

Woi:d8 by which it is or le nSt 
completed, 186. 

Effect and meaning of the Tirord 
fiad]^^3^1l combint'd with tvakf, 
ib. 

Effect of the word tvakf without 
sadkah, 187. 


Doctrine of, 11, 30. 

Definition of, — 170, 183. 

(Sliiah haw), 356, 361. 

(Midiki luaw), 303. 
wakfs f{ir rnasalili-i-rimma 
or public tJt'usts, 178, 130. 
quasi- public wakfsy 179. 

— - — private 'wakfs, iby 

— difference between ivakf 
and vow, 191. 

Tliroe kinds of, 178. 

— according to Shaikh Tinain 
Abil Bakr, 310. 

Testamentary, revocable, 203. 

Discretionai’y, lawful, 27B. 

The three legal effects of — 
(Maliki Law), 407. 

— Excc‘ptions to, (MAliki 

LawO, d>- 

Juiz or obligatory, ■when, App. 
lY, 597, 

Wakf proxiorty, non -heritable, 
(Maliki Law), 409. 

Constitution of, 183. 

•— (Shiali Ijaw), 356. 

(Maliki Law), 401, et seq. 

(ShaLii Law^, 411. 

— according to Kazi Khan, 
209. 

— - no essential formality or 
eximess phrase requisite for, 

183. 

— »* ■' consignment to mutwalli 
unnecessary for, 272. 

established by reputation, 

308 et seq, 

may be established with- 
out any ovidenco of the 
wAkif’s declaration, App. IX, 
599. 

— — mere withdrawal of land 
from the Bait-ul-mal or de- 
claring it’reiit-freo not suffi- 
cient for, 280 ?wte. 


The word irakf is sufficient by 
itsc^lf, 189. 

Particular cases whore other 
expressions suffice, 190. 

Words and exivressi^lfes that aro 
sufficient, 209-212. 

Form of 'irakf of lands dedicated 
tor a mosque, 212. 

A gi*ant to a jicrson to provide 
means of subsistence to an- 
other, wffien a wakff &49. 

Conditions, relating to the set- 
tlor, 191, 192, 198, 

— relating to the wllkif, 
(Shiah Law), 366. 

cnjatcity of the w^kif, 

(Maliki Law), 394, 395. 

— — a non -Moslem may make 
a UKiJcf he fulfils the neees-^ 
eary conditions, (Mfiliki La'w) 
895. 

*■ ■ " ■ ■ a non-Moslem cannot 
make a wakf tor a mosque, 
(Maliki Law’), ih. 

The subject matter of iho 
'wakf must be the ]3roperty 
of tlio w\4kif or settlor at the 
time of inakiiig it, 199. 

— some consecpiencea of this 
condition, 200. 

qualifications of this opu- 

ditioii, ih'-, 

— — the entire subject-matter 
of tljo 'wakf need not be in 
the actual possession of the 
settlor at tlio tiiric of tho 
appropiiation , 200. 

the property need not bo 
entile ly free from the right 
of others, 201. 
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WAKF-- 

- Condi tiong, sei&ln, a neQeggary 

condition to tlio validity of a 

^vakf, whenf (iSliiali Law), 

delivery of po5<gcsgioTi ac- 

tnal or consfcrnotiv'o nocos- 
eary to constitute a valid 
avukf, (Shiali l>aw), 301, 302. 

—— t}>at the *sottlor ia tuidor no 
inhibit ion, 202. 

' is not mariz, or siiifcring 

I from mortal illness, ib. 

l‘c)a.r conditions rclatincj to 

the subject of a wakf, (Shiah 
LaW'), 304<. 

— the Bul)joct of the 'wal:f 

must not be uncertain, 201* 

that the 'waltf is not oon- 

tingemt, ih. 

— — oxamplc^.a of a contingent 
tvakfj ih, 

may not he subject to a 
contingency, 33(1, 

— njust TK.d depend upon a 
contingency, (Shiah Law), 
note 1, 375, 377. 

invalid, wheii dependent 

on a contingency that mny 
never happen, (Shafoi Law'), 
412. 

• four essential requisites 

for validity of, (Shiah Law), 
875. 

-■■■■ tw'o conditions necessary, 
(Maliki Law), 404. 

perpetuity not un essen- 
tial condition, (Maliki Law), 
407. 

— mention of three genera- 

tions cqniv'alent to perpe- 
tuity, 315. 

— acceptance necessary for 

completion of, (ShafelLaw), 
411. 

there must ho no reserva- 
tion (jf a power to sell, 105. 

. — ■ — tho teakf must bo fi’eo 

from o[)iion;' d). 

— perj)etuity is a necessary 
condition, 20(1. 

»• " ' the ultimate object must 
bo one that cannot fail, 
207. 

Cestui que trust , conditions re- ' 
latiug to, (Shiah Law), 508. 

Conditions to which it may be 
subject, 33G et seq. 


]Mot subject to tho right of 
i:>rivato ownership, (Shafoi 
Law), 413. 

Invalid, wdthont an Gliject, 
(SliAfei* Law), 412. 

Tho mufcw’alli must observe 
conditions in the wakfimmah, 
240. 

With power to add to the bene- 
ficiaries of the wakf or their 
interest ilierein, 240. 

Condition in a, that mutwaJli 
must not appoint his suc- 
cessor by wdll, valid, 273. 

With resei’vation of the incomo 
and profits thereof to tlio 
wakif, 280. 

With ]iower to exchange th« 
rvahf pro])erty for otlier i^ro- 
p(u*ty, 280. 

With a comlition of cxchaiigo 
lawful, 344. 

— -when hlie exchange is once 

made it cannot bo (>xoreised 
again unless such intoutioii is 
ex|> resse< 1, 3 44. 

With I h(^ rc’scrvation of power 
to sell, 280. 

— to exclude from or add to 

the number of tho bonotlcia- 
ries, 281. 

to exclude any person 

from the l)onolit thereof, 
(.Shiah Law), 388. 

Wakif m;iy exclude what per- 
sons from tJio bonotit of thc^, 
(Maliki l^aw), 307, 

The w'akii’ aiiay declare the 
order under wliich the bene- 
ficiaries are to take, (Maliki 
Law), 3‘.l7, 4oO. 

A (^Icc'd of trust W'ifli a pro- 
vision excluding tlio opera., 
tiou of M idu/inmedan Law 
ti-eafed as a 302. 

Ko condition in a, will deprive 
tho Xazi of his power of in- 
terference in the manage- 
irieuL of a u akf, 281, 

Contradietory ]>rovision8 in a 

, w ak f 1 1 a n ni 1 1 , 3 0( J , 

With disci-(g.ioii to the tinis- 
tees, 333, 

WitJi right of selection, 345, 
34(>. 

Subject to a prohibition, 347, 
348. 
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WAKF~ 

How far the wujcif may rcsorve 
for iiimsolf any interest in 
the trnst property, (Siiiah 

^ Law), 382, 

With a conditicm that the wa- 
kif’s debts should bo paid oat 
of the income of the tvakfj 
(Shiah Law), 383. 

With a con di I ion that the pro- 
j>erty should return to the 
wakif in case of necessity, 
(Shiah Law), 388. 

With art option on the part of 
the wakif, 336, 337. 

With an optional condition, in- 
valid, 412. 

Conditions in a ivnl'f must bo 
observed, (Slnlfoi Law), ih. 

The wakif may reserve for him- 
self th(> administration of the 
%vakff (Shilfoi Law), 414. 

Rules relntins? to the devoTn- 
tioTi of family wakfa in the 
absence of express provisions 
in tlio wnkfnarnah, (Mfiliki 
Law), 398 cf 

With a provision that the rij:^ht 
of rejircsentation should bo 
admitted, (Mdliki Law), 398. 

With a provision that devolu- 
tion should be capUciy 

(Mdliki Law), 398. 

tliat division be accortlinj^ 

to sex, (Maliki Law), 399. 

Mon and women take equally 
when their shares arc not 
fixed, 399 ct soq, 

A superior lino excludes a lower 
lino ill tlie same brancli, 
(Maliki Law), ih. 

When one of the beneficiaries 
dies without issue, the .share 
devolves uixm whom, (Maliki 
Law), 401. 

By a person in death-illness, 
.see Death -illness. 

Wliat may or may not bo the 
subject of a tvakf, (Shafei 
Law), 4d0. * 

bo tlxo suliject of a waJef, 

(Mdliki Law), 403, 404. 

Properties purchased with the 
proceeds of the ivaJcf form 
part of the wakfy 275. 


WAKF-- 

Immoveable property may bft 
^ho subject of a tvakf, (Md'- 
liki Law),- 463. 

What kinds of moveable pro- 
perty faay ho the subject of, 
(Hanaii Law), App. I, 595. 

Of moveable property lawful, 
(Mdliki Law), 403. 

— of every kind except ali- 
ments or odorii'erouB plants 
lawful, (Shafei Law), 410. 

ttiat forms the sulijxxot- 

matter of human transaction 
valid, 213. 

Of flirliems and dinai’S (actual 
money) valirl, ih. 

Of money, (Shiah Law), 3G5. 

Of a dayn or thiufjr inde termi- 
nate or of jprofits, (Shiah 
Law), 365. 

Of things capable of being 
weighed or measured, valid, 
if cnsfcomaiy, 215. 

Of w.'irm clothing for tho poor, 

valid, 217. 

Of copjxiT and otVior utensils, ih, 
Wluxt is in eluded in the wakf 
of a mansion, ih. 

Buildings and trees included 
in a 'uxikf of land, ih. 

— but not the fruits on tho 
trees nor a growing crop, ih. 
Eight of water or way and 
mills included in a tvakf of 
land, 218. 

Of THUS had lawful, i7n 

or an individual share, 

(Shiah Law), 366. 

lawful, (Shafei Law), 410. 

Of a moiety of a hinnmdm, valid, 

220 . 

In death-illness valid to one- 
third, ih. 

Of lands and houses hold joint- 
ly ly two jx'rsons and of 
shares therein, ih. 

Of buildings without the land 
lawful, 222. 

Of trees standing on the gromid 
with tho soil, valid, ih. 

Of land subject to a lease or 
mortgage, valid, ib. 

Of ik taut (jagira), unlawfal, 223. 
Of public lands by the Sultan for 
the public benefit, valid, 224. 

in favour of his children 

invalid, ih. 
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WAKF-- 

• From the Bait-ul-mAl for tho 
public bemofit Valid, 22^. 

Of a mausioft fbr chassis, 24$. 

pilgrims, i&. 

Erections on walj Jands by tho 
mutwalli or any other por- 
fiOTi, 271. 

Leases of ^ualcf property, see 
leases. 

A fractional share of a parti- 
cular jH'operty may bo made, 
(Maliivi Law), 404- 

Futiirc3 property may bo tho 
subject of, (Maliki Law), ih. 

For what persons and objects 
a inahf may be made, 225. 

Maiiki Law, 395, 39G. 

Tho object of a wahf depends 
on custom, 395. 

For digging graves for tbe }>oor 
and providing shrouds valid, 
209. 

For sinful pnrjiosos invalid, 
(Shiah Law), 370, 

For an uTila\\"ful purpose in- 
valid, (SU^fei Law), 410. 

For payment of the debts of 
the wdkif or for other pur- 
poses bouoficial to liim, 342 — 
345. 

For an ihdeterminato object, in- 
valid, (Shiah Law), 374. 

For a good or charitable pur- 
pose generally, (Shiah Law ), 
372—374, 

For a muajid, (Shiah Law), 390. 

which becomes ruined, 

(Shiah Law), 391. 

For mosques and matters con- 
nected t here’^/itii, see mosques. 

For a cemetery, see Cemetery. 

For aqueducts, wells, cisterns, 
see Cisterns. 

Of a road or way, see Way. 

In tlie way of God or for a 
pious purpose that tlie wukif 
may deiuvft a Ixjnelit there- 
from, (Shiah Law), 387. 

IIow the incomo of a loak f ia to 
be applied, 220, 232, 276. 

• when its object does not 

exist or has ceased to exist, 

280 . 

When there are two waJefs for 

tho same purpose, tho in- 


WAKF-- 

com© of on© cannot bo ap- 
plied for tho other, 241, 

Wlion thoro are several vmkfs 
for one mosque, the mul^valli 
may a|:^>ly the income of otio 
for the benefit of anotbor, 242. 

Application of tho proceeds of 
the ^val^f property, 231. 

For a ma^laluU that has ceased 
to exist how applied, (Shiah 
Law), 372. 

Application of a rvalcf when tho 
doed creating itu is lost and 
the condition and the mode 
of its disbursements are un- 
known, 265. 

Mode of disbursement when 
proof of custom is wantiiu'’, 
354. 

Fora inusjid or rest^rvoir, which 
is in ruins and not neetlcd, 
may be spent on ain^tlior 
in us j id or reservoir, App. Ill, 
596.' 

On oTio^s self, children etc., see 
Settlement ; Sadkah. 

When tho Kazi may order tho 
sale of the tcalcf property, 
231. 

When may a 'ivalcf property bo 
sold, 338, 339. ‘ 

(Sliiali Law), 392, 

(Maliki Law), 407, 408. 

Alienation of ivakf property, see 
Alienation. 

He version to tho nearest rela- 
♦ tivos of the founders wljon 
the ivakf fails, (Shafei Law), 
411. 

Formally created by a person 
fiifi /im’s without any reason 
to suppose fraud or undue 
influence will not bt3 set aside, 
191. 

May bo sot aside on legal 
grouTids, 354. 

May not be set aside when 
created by tlie Sovereign, 355. 

When a ica/.*/ has been set aside, 
the property reverts to the 
grantor or lus heirs and in 
their defaidt goes to tho 
Bail-ul-mal, ib. 

When elfect is given to a dedi- 
cation in the way natural to 
it, tlio ivakf is complete and 
irrovucablo, 235. 
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Irrc^voonble witjiotit reaorva* 
tioii of au express power at 
tlie time of makinj^ it, 241, 

Property once ^ trai>sfm'red to a 
mutwalli cannot bo g-ivtni to 

^ another by the Wtikif witliotifc 

a special power to t|o so re- 
served in the wakfnanialp i7>. 

Of land for the building of a 
mosque irrevocable, 243. 

Irrevocable when all conditions 
are complied witli, (Shiah 
Lavv),^()3. 

Cannot be altercMl when, once 
made, (Maiiki Law), 4-d7. 

Tlie cliaracter oP a ivalf cx*- 
prossly (le(dai*ed is not ebang- , 
cd by the introduction of 
words of gift, (Shiali Law), 
357. 

Moaning of words and expres- 
sions in a 'walj\ .see Words. 

WAKIF— - 

(S'rc >SoLtlor. 

WASlUT — 

tSee Bequests. 

WAY— 

How a road or way is made 
public, 243. 

Leading to a inos(|ue may ))o 
re])air('d with the funds of 
the mosciue, ^vhoti it becomos 
dilapidated, 339. 

WJFH— 

Aliiior, custody of, husband not 
entitled to such custody, but 
not illegal, 120. 

5VELT.S— 

See Cisterns. 

WILI.— 

Hetlnil ion of, 430. 

Jjawful under Ataliomniedan 
Law, 430, ei seq. 

Distinction between a disposi- 
tion by will and that 'inter 
/■ieni-if 440. 

Distinction between a coiitin- j 
gent — in writiiig and one 
made verbally, 4 Id. 

Distinction 1)etweeu a gratui- 
toUvS dis{>osftinn on deathbtMl, 
or in coMton\}^latioii of doatli, 
and the aeknowiedgment of 
a liability, 450. 


WttL— 

Opnstifcntion of, 430, 440. 

be cbiiditional (m contin.- 
gent, 441. "’ " 

Who may malvo a, 44 2. 

Who may itmko a, (SlLafei Law), 
582. 

DilTercnco of religioii l>etwe(3M 
testator hind legatee not iu- 
ca pa city , 457. 

Ca]jacity of a slave to Tu.ak<‘ a, 
442. 

Capa,city of an insane person, 
442, 443, 444. 

A. disposing mind, Avhat is meant 
by , 444.' 

Capacity of a, person srdfering 
fr«»ni doaLh-iJlness, (Haiiali 
Law), 411, 4lt). 

Capacity of n person in death- 
illuess, (Slri.ih Law), 447. 

DtTeci of testa n unitary disposi- 
tion l>y a })crson in. death- 
iliness, 448, et seq. 

Ca]>acity of an infant, (Shiali 
L < 1, ) , 4' 3 , 

Capacit y of au infant, (Htinan 
La.w), 4-54. et srvy. 

Capa<‘it y of an inf.'int, (M aiiki 
and Slirifei liaws), 454. 

Capaeity of infants, di.lTerence 
betvveon the Hanali and Sha- 
fei Law, 4<»G, 455. 

Cajificily of a person condemriod 
to diiatli for an olfeneo, 457. 

By a iSloslem who snbseq ncntly 
becorncs an apostat-e, <6. 

(.)f an insol va ult ]i(n’s»ui, 158. 

■ (Shiah Law), 459. 

Of ziinmi for secular ]iurposes, 
5t>7. 

Of 7a' n uni, for four kinds of 
])nrpose-s which are nut secu- 
lar, Uk 

By a. /ani rni residing in Mnssul- 
nian ti'rrit.ory in favmnr of a 
host ile inti del, invalid, 510. 

By a Miissnlinan or za'iinui in 
fav'vmr ot' a musiamin, valid, tb. 

May h(^ niadc^ for any lawful 
purjaoso, 459. 

A )HU‘son may will away his 
entire pi'o])erty wluni there 
ai-e no heirs, 4GG. 

til favotu’ of an alien irdid(4 nc- 
coriiing to all tlie schools, 
408 . 

How proved, 541 note. 
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Vllfi — 

' Eovopation of, may be made at 
aoy tiino, &25. 

• may bo okprcssed or im- 

plied, 525. 

“ how made,' 525 et seq, 

how made, (Shafei Doo- 

trinc), 591, 592. 

VOMEI^ -- 

May bo ap])ointo(l trastoo, 24G. 

Wlieii af)poiiitod trustee, may 
appoint a sabstitnto, 250. 

May not bo a.})pointod when 
the trustee has to x)crform 


WOMEN—. 

religious^ ditties in oomiectiori, 
with tiie 246. 

ZIMMI— 

Will of, 507.' 

Gaunot be<(udath more than a 
third of hia estate to a 
stranger or Iteir, 510, 

May will in favour of an infidol 
of a dhferont perBuasion, 510. 
Whih^ resident in Mahommodau 
territory, Tiia\' not w'ill in fa- 
vour of an liostilo inlidel, 510 
May make a will iii?d'aYOur of a 
muataiuin, 610, 







